United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


‘toe Pet 
Tas ere ee 
DAR Oe Pad 


ie ae ay, 
= ae anh 


Fox: Taz J Distuoz OF: Covomau® Cmour 


ee 


 Cureeat, Cry Pec, ttre. 
“Appellant 


“Bireson: KS ee 

* EHowanrnK. WHEELER < 

“Rozenr G. SEAKS 

Fanney N. rrvrs 

: Attorneys. for Appellant 
Capital City. Television, Enc. 





STATEMENT OF QUESTIONS PRESENTED 


_ Whether the Federal Communications Commission, in 
finding that the public interest, convenience and necessity 
would be served by granting applications for microwave 
radio relay facilities solely intended to enable a Helena 
(Montana) community antenna television system to im- 
port television signals of Spokane (Washington) stations, 
was correct in holding that it was required by law to 
exclude from its consideration that such a grant would 
destroy the economic basis for local television broadcast- 
ing in Helena. 


_ Whether the Commission correctly permitted the com- 
mencement in January 1959 of microwave radio relay 
operations which drove Appellant’s station from the air 
when the Commission had commenced in May 1958 a 
general inquiry (still unresolved) to determine whether 
such operations were in the public interest and had frozen 
further authorizations for microwave facilities. 


| Whether the Commission correctly denied for lack of 
adequate particularity Appellant’s protest under section 
309(a) directed against a grant of microwave radio relay 
facilities which Appellant alleged would create insur- 
mountable competition and force Appellant’s local tele- 
vision broadcast station from the air, the protest setting 
forth a detailed chain of economic consequences which 
the Commission subsequently recognized and adopted 
sua sponte in ordering its general inquiry. 
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Appellant 
v: 


FEepEraL ComMUNICATIONS Commission, 
Appellee 


Appeal from the Federal Communications Commission 


BRIEF FOR CAPITAL CITY TELEVISION, INC. 


JURISDICTIONAL STATEMENT 


This Court’s jurisdiction is predicated upon Section 
402(b) of the Communications Act of 1934, as amended 
(48 Stat. 926, as last amended by 66 Stat. 719; 47 U.S.C. 
sec. 402(b)), which provides in pertinent part, that “ap- 
peals may be taken from decisions and orders of the 
[Federal Communications] Commission to the United 
States Court of Appeals for the District of Columbia 
(6) By any—person who is aggrieved or whose interests 
are adversely affected by any order of the Commission 
granting or denying any application described in para- 
graphs (1)-(4) of this subsection.” Paragraph 1 of this 
subsection describes applications “for a construction per- 
mit or station license.” | 
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In this case, the Commission granted on January 30, 
1958 applications of James G. Edmiston, doing business 
as Montana Microwave, for permits to construct certain 
microwave radio relay stations (R. 51). On March 27, 
1958, the Commission issued its Memorandum Opinion and 
Order (R. 90-94), denying Appellant’s protest of the 
Commission’s action granting the applications. On De- 
cember 17, 1958, the Commission adopted orders (R. 134, 
136) denying Appellant’s Petition for Reconsideration, 
and denying Appellant’s further petition requesting a 
stay. Appellant’s various pleadings before the Commis- 
sion establish that it is a “person aggrieved” and “whose 
interests are adversely affected” (See R. 16, 54). All 
Commission actions and orders appealed from were taken 
over Appellant’s objections and without a hearing. 


Metropolitan Television Co. v. Federal Communications 
Commission, 95 U.S. App. D.C. 326, 221 F. 2d 879 (1955), 
further establishes this Court’s jurisdiction of the present 
appeal. 


STATEMENT OF THE CASE 


Appellant has constructed, owned and operated station 
KXLJ-TV, the only television broadcast station in Helena, 
the capital of Montana. Throughout its existence in this 
marginal market, Appellant’s station has been forced to 
compete for audience with Helena TV, Inc., the operator 
of a community antenna television system in Helena, of- 
fering to those able and willing to pay for its wire serv- 
ice the programs of several Montana stations. KXLJ-TV 
has, of course, provided the only possible television pro- 
gram service for those thousands of persons who reside 
within the station’s service area but are not so located 
as to be physically close to the wires of the CATV sys- 
tem. KXLJ-TV also, of course, offered the only free, 
local, broadcast service, including such highly desirable 
programs as interviews with the governor and other state 
officials, showings of the Montana legislature and its legis- 
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lative committees in action, and other programs of similar 
high merit and local interest. (See Craney Affidavit, at- 
tached to Appellant’s Motion for Stay). | 


On January 31, 1959, Appellant’s station went dark, 
forced from the air by the Commission actions challenged 
here. The challenged actions are grants by the Co ‘is- 
sion of microwave radio facilities which affirmatively aided 
and abetted the Helena CATV system, and correlatively 
and critically injured Appellant. The Commission con- 
cluded that it was required by law to make the grants in 
question, and that the resulting fatal injury to Appellant 
and to local television broadcasting in Helena was not a 
factor to which it could accord any legal significance. The 
Commission actions reflect policies which the Commission 
applied in Appellant’s case in December 1958, though 
the Commission had formally recognized six months ear- 
lier that these policies were possibly indefensible and re- 
quired the review which is currently taking place. 


The Challenged Applications. On September 17, 1957, 
James G. Edmiston, doing business as Montana Micro- 
wave (hereafter Norte Microwave”), filed three ap- 
plications before the Commission for permits to con- 
struct two microwave radio relay stations at Sliderock 
Mountain and McDonald Pass, both in Montana, and to 
modify an existing microwave radio relay station at T'V 
Mountain, Montana. The applications disclosed upon their 
face that the sole purpose and intendment of the pro- 
posed facilities was to relay the programs of two Spo- 
kane, Washington, television broadcast stations to the 
Helena CATV system. The equipment for the proposed 
facilities was even to be bought and owned by the Helena 
CATV system. (R. 1-9). 


Appellant’s Opposition. Appellant filed on October 21, 
1957 its Opposition (R. 16-22) to the above-entitled ap- 
plications. Appellant’s allegations, foreshortened and in 
paraphrase, set forth substantially the following: that 
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Appellant was then rapidly proceeding with construction 
of television broadcast station KXLJ-TV in Helena, Mon- 
tana, which would provide the City of Helena and its 
contiguous area with their first free television broadcast 
service; that the microwave applications were solely in- 
tended to enable Helena CATV to import for distribu- 
tion in Helena the television signals of distant metro- 
politan stations in Spokane, including live network and 
nationally distributed programs; that Helena was a 
marginal TV market; and that KXLJ-TV could not sur- 
vive the competition which would result but would have 
to surrender its authorization. The Opposition spelled 
out in detail the economic realities, substantially self- 
evident, which would prevent KXLJ-TV from attracting 
adequate advertising support if its meager potential au- 
dience were diverted by the Helena CATV system 
through its ability to offer Spokane programs. Appellant 
alleged, imter alia, that advertisers buy audience; that 
Appellant would be unable to assure advertisers that ade- 
quate numbers of viewers were watching its programs 
since a Helena CATV system, showing live network pro- 
grams imported from Spokane, would substantially divert 
audience in the heart of Appellant’s small market; that 
Appellant’s opportunity to sell local, regional and national 
advertisers would accordingly be restricted or eliminated ; 
that, moreover, major networks and national advertisers 
would have no incentive to provide programs on Ap- 
pellant’s station if they believed they were otherwise, and 
without cost, reaching the heart of the Helena market 
area by buying Spokane stations; and that Appellant 
would be subjected to ruinous, unfair, and insurmountable 
competition stemming, not from other local broadcast 
stations, but via microwave from distant metropolitan 
stations whose service areas it was never contemplated 
would be so extended. (R. 19-20). Appellant accordingly 
prayed that the Commission designate the microwave 
applications for hearing, substantially to determine 





H) 


whether their grant or denial would better serve the 
public interest. | 


On January 30, 1958, the Commission granted the 
microwave applications, without according Appellant the 
hearing sought. Appellant was notified in a two-sentence 
letter (R. 51) that the Commission, having considered its 
pleadings, had concluded that a grant of the microwave 
applications would serve public interest, convenience /or 
necessity, and that the reasons for the conclusion were 
set forth in In Re Applications of Intermountain Micro- 
wave, 16 Pike & Fischer Radio Regulation 733, an opinion 
adopted the same day. | 


In the Intermountain case, the Commission had au- 
thorized a microwave radio relay station for the pur- 
pose of relaying the signals of one Spokane, Washington, 
and one Kalispell, Montana, television station to CATV 
systems in Cut Bank, Havre, and Shelby, all in Montana. 
After the grant (which no one had opposed) Hill County 
TV Club of Havre, Montana, wrote to the Commission, 
asking it to rescind the grant. The letter described Hill 
County TV Club as a voluntary, non-profit group which 
had established at a cost of $17,000 a translator station 
at Havre for the purpose of “translating” the signais 
of a Great Falls, Montana, and a Lethbridge, Canada, 
Station.* The Club’s letter asserted that the microwave 
grants would jeopardize its investment through possible 
loss of voluntary contributions necessary for continued 
operation, and might be harmful to the Great Falls sta- 
tion which the Club translated. 





The Commission’s opinion denied this “informal re- 
quest” of the Club. The Commission’s essential reasoning 





* A translator station is a low-powered, re-radiating device that 
receives the signals of a conventional station, “translates” them 
to a UHF frequency, and rebroadcasts them. The Commission has 
established rules governing translators and has allocated Channels 
70 to 83 for their operation. See 1 Pike & Fischer Radio Regula- 
tion 54:141. | 
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was that the Club was objecting to a grant to a commu- 
nication common carrier with which it was not, in any 
sense, in competition. Any competition, it was said, would 
be only that between the objecting Club and the CATV 
system, a subscriber to the common carrier service. The 
Commission concluded (Id. at 736) that it would be “ar- 
bitrary, capricious and discriminatory” to deny the micro- 
wave applications on the basis of injury to the Club or 
to the public it served, and in any event it believed that 
injury to the public, as a consequence of economic injury 
to the Club, was “too speculative to form the basis of 
any rational judgment.” 


Subsequent Protest. Following the grant of the appli- 
cations in question, Appellant protested this action under 
Section 309(c). Appellant’s protest (R. 5467) again 
spelled out in even more detail the essential allegations 
included in its original opposition. Appellant again as- 
serted that it could not survive the challenged grants, 
and again requested a hearing as imperative in the cir- 
cumstances. Appellant set forth facts and figures dis- 
closing the restricted size of the Helena market and the 
existing heavy competition for advertiser support. It 
again alleged that Commission action enabling Helena 
CATV to import Spokane signals would confront Ap- 
pellant’s station KXLJ-TV with “unfair, ruinous and in- 
surmountable competition” (R. 59), and would “force 
KXLJ-TV to close down” (R. 55). 


Appellant urged that the Commission could not, with- 
out an evidentiary hearing, have any factual basis for a 
determination that a grant of Montana Microwave’s ap- 
plications was in the public interest; that the competitive 
effects of the grant would have to be explored and de- 
veloped in a hearing “unless the Commission is prepared 
to grant Montana Microwave’s applications regardless of 
whether such action causes the collapse of the only free 
television broadcast service in Helena” (R. 61); and that 
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the public interest sharply demanded a determination 
“whether the advertising potential of the Helena, Mon- 
tana, market will provide sufficient revenue to enable the 
existing television station in Helena to continue its opera- 
tion in the public interest in the face of service from two 
Spokane, Washington, TV stations brought into the 
Helena market by Montana Microwave’s proposed opera- 
tion and CATV.” (R. 65). | 


The Commission denied Appellant’s protest and re- 
jected its plea for a hearing in an Opinion and Order of 
March 27, 1958 (R. 90-94). The Commission Opinion in- 
dicated it had great doubts and difficulties understanding 
Appellant’s*position, but from “a reading of the entire 
protest, we infer that Protestant’s conclusion—is predi- 
cated on the basis that Microwave will provide a comnin- 
nication service to a community television distribution 
system in Helena (identified in the protest only as 
“Helena CATV”) which will enable CATV to enjoy an 
enhanced competitive position in relation to the service 
of Protestant in Helena.” (Emphasis, the Commission’ 8). 
It concluded that, giving Appellant “the maximum benefit 
of this interpretation of its protest, ” it was able to con- 
clude Appellant was a party in interest “because it has 
shown that its private interests will somehow be affected 
as a result of our grants to Microwave” (R. 92, emphasis, 


the Commission’s). | 


Purporting then to turn to the facts, the Commission’s 
Opinion stated that the only possible suggestion Appel- 
lant had offered why the grant was improperly made lay 
in its statement that Montana Microwave was not a bona 
fide common carrier. The Commission said, however, that 
the only proper test of common carrier status was the 
“holding out to the public of an offer to serve all who 
desire service,” and that Montana Microwave met this 
test and was accordingly a bona fide common carrier. 
(R. 93). The Commission thus held, in effect, that any 
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would-be “common carrier” can absolutely foreclose the 
administrative agency from a determination of its status, 
simply by uttering magic mumbo-jumbo about a willing- 
ness to serve all, and regardless of the facts that there 
is no public to be served, that there are no facilities for 
service to other than a single private business, and that 
the only possible customer owns all the “common car- 
rier’s” physical facilities. 


The Commission could find in Appellant’s protest “no 
other suggestion that the grant was improperly made,” 
and it concluded that Appellant had “utterly failed” to 
show that the grant was not in the public interest. On 
the question whether the grant was in the public interest, 
the Commission said (R. 93, footnotes omitted) : 


“Once again we comb the entire protest, and the 
best that we can do is again to infer that the avail- 
ability of Microwave service to CATV in Helena may 
cause adverse competitive effects flowing from CATV 
to Protestant, and that this may not be in the public 
interest. Aside from this suggested speculation, ex- 
actly what these effects may be, or how, or why, or to 
what extent, these competitive consequences may flow, 
is not explained or shown. Nor is there any allega- 
tion relating the assumed adverse competitive effect 
to the public interest.” 


Appellant filed a petition (R. 95-102) requesting the 
Commission’s reconsideration of this opinion and order 
on April 25, 1958. Appellant pointed out that the injurv 
to the public interest, which had appeared to give the 
Commission such difficulty, consisted in the facts that a 
grant of the microwave applications would destroy Ap- 
pellant’s station KXLJ-TV, and that the station’s forced 
closure would deprive Helena of local television broadcast 
service, and would deprive thousands of persons of any 
form of television program service. Appellant urged that 
the problems involved went to the heart of what was 
probably the Commission’s most significant regulatory 
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function in the last decade; viz. the establishment of a 
proper regulatory framework upon which television broad- 
easting could develop. Appellant further urged that, 
while a “grant of the microwave applications in question 
would obviously have the effect of making available the 
television signals of one or more Spokane stations | to 
those persons in Helena who would be able and willing 
to pay for CATV service, and physically close to the 
CATV system of cables,” it seemed equally obvious, and 
had been duly alleged, that “such a grant would deprive 
Helena of a local and free broadcast service and would 
strip away from the rural regions adjacent to Helena all 
possibility of receiving television programs in any form” 
(R. 98-99). These facts, in Appellant’s view, presented 
the Commission with a choice which could only be made 
on the basis of facts developed at a hearing. | 








On December 17, 1958, the Commission issued its order 
adhering to its prior position (R. 134). Commissioners 
Hyde and Craven dissented. Commissioner Cross ab- 
stained in a statement which made clear that, had he sat 
on the Commission at the time of the protest, he would 
have voted to grant it. (R. 135). 


The Commission's Inquiry. By the spring of 1958) it 
had become apparent that the Commission, consciously jor 
otherwise, was pursuing policies (of which its actions in 
the present case are one example) which was shaking the 
structure on which local television broadcasting rested, jat 
least in the smaller communities. It was fully foreseeable 
that local television broadcast stations would be smashed 
out of existence in very extensive areas of the country. 
Commission policies were tending to prevent, not to 
foster, the proliferation of numerous local television 
broadcast outlets, in the traditional pattern whereby the 
public has been provided broadcast service. Commission 
policies, if unreversed, could only eventuate in substitut- 
ing for free, local broadcasting, a system whereby exten- 
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sive areas of the country (state-wide or more) would re- 
ceive only a non-free, non-local television program serv- 
ice provided by CATV systems whose operations are 
necessarily limited to concentrated population areas. 


The Commission was granting, willy-nilly, all applica- 
tions by or on behalf of CATV systems for microwave 
facilities. It clung to the view that so long as the micro- 
wave applicant made the self-serving, paper declaration 
of willingness to serve all, the application required grant- 
ing as one to a “common carrier”, no matter how obvious 
it otherwise was that the only conceivable purpose of the 
microwave facilities was the importation to a CATV sys- 
tem of signals of distant metropolitan television stations. 


At the same time the Commission was abetting the de- 
velopment of CATV systems by the indiscriminate grant 
of their microwave applications, it was denying similar 
facilities to local television broadcast stations, and thus 
seriously restricting their access to live, national net- 
work programs. The Commission refused to grant micro- 
wave relay authorizations to television broadcast sta- 
tions if a microwave “common carrier” existed in the 
area. The fantastic result was that a local television 
broadcast station, desperately in need of microwave relay 
facilities in order to compete with a CATV system en- 
joying such facilities, was forced to seek service from 
the “common carrier” owned or dominated by its CATV 
competitor.* 


*The Commission has frequently pointed out, as evidence of 
Montana Microwave’s bona fide common carrier status, the fact 
that it served station KGEZ-TV, Kalispell, Montana. According to 
the testimony of that station’s owner before the Senate Commit- 
tee, KGEZ-TV was driven to seeking service from Montana Micro- 
wave by these Commission policies of which he was bitterly criti- 
cal and which for a time forced him from the air. His negotia- 
tions with Montana Microwave were entirely with the owners of 
a Missoula CATV system who appeared to exercise all ultimate 
authority. He necessarily paid the Spokane stations for the right 
to rebroadcast their programs; the competing CATV system did 
not. 
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The Commission has since recognized the indefensibility 
of this result. In late July 1958, it determined (Docket 
No. 11164) that applications for microwave facilities | by 
television broadcast stations would no longer be refused 
even though there were alleged “common carrier” Serv- 
ices in the area. Thus, the Commission ultimately refused 
to carry to its logical conclusion the view that the micro- 
wave companies, inspired by CATV systems, were “com- 
mon carriers”. After this Commission reversal, Appel- 
lant was able to obtain firm authority to operate its own 
microwave facilities to import programs from KXLF-TV, 
Butte, including live network programs. Montana Micro- 
wave had insisted that Appellant be denied microwave 
relay service unless furnished by it. 


The Commission has refused to regulate CATV sys- 
tems, on the ground that it doubted whether it had regu- 
latory jurisdiction over them under the Communications 
Act, and that, in any event if it had regulatory jurisdic- 
tion, it did not wish to exercise it. Frontier Broadcasting 
Co. v. Collier, 16 Pike & Fischer Radio Regulation 1005 
(petition for reconsideration pending). CATV systems 
were almost uniformly successful in urging before state 
authorities that only federal regulation of their activities 
was appropriate or lawful. Thus, CATV systems escaped 
all forms of rate regulation although there is evident 
justification for regulating their connection and service 
charges since, particularly in otherwise unserved com- 
munities, they appear to be well situated to exact exces- 
sive charges. In the Helena market, intervener Veterans 
of Foreign Wars has disclosed in its intervention papers 
that Helena CATV’s charges dropped to one-third their 
former level after Appellant’s station KXLJ-TV todk 
the air. 





While refusing to impose rate regulation on CATV Sys- 


tems as doubtful “common carriers” the Commission wa, 
recognizing as “common carriers” their subsidiary micro- 
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wave companies. There is no apparent public purpose to 
be served in according “common carrier” status to the 
microwave company. The primary result was to enable 
CATV systems to obtain frequencies in the common car- 
rier band for their essentially private purposes; the 
secondary result was, as discussed above, to prevent tele- 
vision broadcast stations from obtaining their own relay 
facilities. Certainly, the filing of tariffs at the Commis- 
sion by microwave companies (which was frequently ne- 
glected as it was long neglected by Montana Microwave) 
could have no purpose in protecting the public against 
excessive rates. The microwave company’s charges were 
rarely of concern to anyone except the CATV system 
which probably owned or dominated it and was its only 
customer. 


Public concern about the Commission’s policies devel- 
oped to a degree that the Senate Committee on Inter- 
state and Foreign Commerce undertook hearings, com- 
mencing in May, 1958, to determine the problems that 
existed in providing television service to smaller commu- 
nities. Following the Senate Committee’s announcement 
of hearings on the subject, and undoubtedly prodded by 
that announcement, the Commission finally called a halt. 
On May 22, 1958 it announced a Notice of Inquiry (Docket 
No. 12443) into the “Impact of Community Antenna Sys- 
tems, TV Translators, TV ‘Satellite’ Stations and TV ‘Re- 
peaters’ on the Orderly Development of Television Broad- 
casting”. The Commission’s Notice analyzed some of the 
problems which existed and permitted interested parties 
to file written comments on a series of problems which 
were included in the Notice. No further action has been 
taken by the Commission in this proceeding. 


In rejecting Appellant’s protest of the microwave 
grants challenged here, the Commission, as we have 
noted, purported to have great difficulty in apprehending 
how these grants might harm Appellant. In its Notice of 
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Inquiry the Commission clearly recognized the problems 
and had no difficulty showing how stations in such small 
communities as Helena might be injured to the point of 
their destruction by Commission policies. Indeed, the 
Commission set forth as a basis for its Inquiry the 
identical facts that Appellant had alleged as grounds for 
the necessity of a hearing on Montana Microwave’s ap- 
plications. Thus, the Commission Notice of Inquiry in- 
cluded the following: | 


“In a small city which receives service from a tele- 
vision station assigned to the local city or to a nearby 
city a CATV system provides national network | and 
other national program services brought in irom 
distant stations located in larger markets where the 
major networks have basic affiliates. The television 
station in the local community is unable to obtain or 
provide more than a minimal amount of network pro- 
gramming and, at best, can furnish only a single 
source of programs. Being located in an economic 
fringe area, the station has difficulty achieving j|suc- 
cessful financial operation. 


“According to allegations submitted to the Com- 
mission, one of the principal factors affecting | the 
ability of the station to operate successfully is) the 
substantial diversion of audience to the network and 
other nationally distributed programs carried over 
the CATV system which may have two, three, four 
or even five operating channels. The CATV system 
obtains the programs provided to subscribers by off- 
the-air pickup and pays nothing for the use of those 
programs. It is also alleged that advertising spon- 
sors of network and other nationally distributed pro- 
grams thus secure local audiences without additional 
expense, and accordingly have no incentive to buy 
time on a local station for carrying the programs 
brought in from the outside. This is said to have a 
bearing on the ability of the local television station 
to secure network programs and also to secure suf- 
ficient audience to induce the support of local broad- 
casters.” | 
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At the same time the Commission took cognizance of 
the fact that particularly damaging to local television 
broadeast stations was its policy of granting microwave 
relay facilities to enable CATV systems to import the 
signals of distant metropolitan stations. As a necessary 
consequence of the Inquiry the Commission publicly an- 
nounced that it would cease granting such microwave 
applications where they would merely service and abet 
CATV systems, operating in communities where local 
television broadcast stations existed. This “freeze” of 
microwave applications was upheld by this Court in Mesa 
Microwave, Inc. v. Federal Communications Commission, 
(decided December 24, 1958, not yet reported). 


The intensive Inquiry of the Senate Committee, which 
had before it testimony from local broadcasters in Mon- 
tana, Wyoming, Idaho, Texas, West Virginia, and Massa- 
chusetts, has resulted in a Staff Report dated December 
30, 1958. The Staff Report is a sober comprehensive an- 


alysis of the problems which are involved and of the 
Commission’s consideration of these problems. It includes 
severe criticism of the Commission. The essential and 
obviously valid criticism is that the Commission was pro- 
ceeding over a period of many months to authorize micro- 
wave radio relay facilities on a fictitious basis, and with- 
out giving any consideration to the fact that it was over- 
turning the television allocation plan and replacing a 
system of free, local television broadcasting with a sys- 
tem built on CATV systems, utilizing microwave facili- 
ties. As to this the Staff Report commented that (pp. 
25-26) “it seems incredible that the Commission, charged 
with broad statutory authority over the entire field of 
radio-television service, appears to be on the verge not 
only of acquiescing in such changes but actually encour- 
aging them without ever facing up to a decision of the 
underlying policy questions involved.” The Staff Report 
concluded (p. 52): 
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“It would appear that the Commission, in the past, 
has dealt with these microwave applications on a 
much too narrow basis, simply looking to see whether 
the usual financial, character, technical, and other 
standards relative to a true common carrier situa- 
tion are met. It should shed its blinders and take a 
careful look, in each case, at the ultimate use to which 
the proposed microwave facilities are to be put. 
Where the primary purpose of constructing such fa- 
cilities is to feed distant signals to CATV systems, 
the Commission should determine what the resulting 
impact would be on other television services, existing 
or proposed. | 


“Since the Commission has recently granted per- 
manent status to private microwave facilities built 
by local stations to make network service available 
to their viewers—a commendable result, but one long 
overdue—the asserted common carrier status of the 
special microwave facilities servicing CATV systems 
has become even more tenuous than it originally was. 
It is true that they purport to hold themselves out as 
ready to serve all comers, but when stations have the 
option of building their own more economical systems, 
it seems clears that in most cases their customers will 
be limited to community antenna operators—who in 
many cases are directly interested in the alleged com- 
mon carrier. Realistically, therefore, the applications 
for microwave frequencies in cases of this kind should 
be regarded as being as much for a single private 
use as an application by a broadcaster for authority 
to build his own microwave link—thus avoiding’ the 
distortion likely to result from the routine applica- 
tion of common-carrier principles. The ultimate ques- 
tion must be whether the public interest will be} ad- 
vanced by granting the frequencies applied for, sand 
it certainly cannot be decided correctly without first 
determining what the consequences on the public’s 
television service are likely to be. In some instances, 
perhaps, it may even be necessary for the Commis- 
sion to reconsider grants heretofore made where it 
clearly appears that the carriers have functioned, and 
will continue to function, only as auxiliaries to CATV 
systems for the purpose of carrying the signals of one 
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or more stations into another station’s primary serv- 
ice area, with the competitive results discussed 
above.” * 

Appellant’s Efforts to Obtain a Stay. When the Com- 
mission announced in May, 1958 its determination to 
conduct an Inquiry into the overall problems and that 
aS a necessary consequence it would refuse to act upon 
further microwave applications until the Inquiry was 
concluded, Appellant had pending (since April 25, 1958) 
a Petition requesting the Commission’s reconsideration 
of its denial of Appellant’s protest of the challenged 
grants. Appellant reasonably concluded that the Com- 
mission, in the light of its Inquiry, would not permit the 
microwave stations to be built and operated at a time 
when the Commission was undertaking to determins 
whether grants of this character could be considered in 
the public interest. 


As months went by and the Commission failed to take 
action on Appellant’s Petition, Appellant became alarmed 
that the Commission was freezing, not the grants to 
Montana Microwave, but Appellant’s Petition for Recon- 
sideration. Accordingly, on October 24, 1958 Appellant 
addressed a letter (R. 109-110) to the Commission (serv- 
ing Montana Microwave with copies) which pointed out 
what appeared to be the self-evident consequences of the 
Commission’s Notice of Inquiry, its announcement of a 
freeze on new microwave radio relay facilities, and the 
pendency of Appellant’s Petition for Reconsideration. 
Appellant expressed its belief that the Commission could 
not, consistent with its Inquiry, permit Montana Micro- 
wave to commence operation of any microwave relay sta- 
tions until such time as the issues in the Inquiry had 
been determined. It pointed out that Montana Micro- 
wave nevertheless had authority to construct the stations 


* Appellant attached to its moving papers copies of the Staff 
Report, which are thus available to this Court. 
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and that the Commission’s permitting this authority to 
stand might encourage Montana Microwave to expend 
monies building its stations, and thus put Montana Micro- 
wave in a position later to urge its investment as a rea- 
son why it should be permitted to commence their oper- 
ation. Appellant said that under the circumstances) it 
seemed obviously desirable as a matter of practical ad- 
ministration for the Commission immediately to suspend 
the authority to construct the microwave facilities. | 


On October 27 the Commission responded (R. 111) that 
Appellant was correct in believing that “pending final dis- 
position of [Appellant’s] Petition aforementioned, Mr. 
Edmiston [Montana Microwave] proceeds at his peril and 
gains no advantage through any action which he may take 
to implement the authorized construction.” Appellant was 
thus further led to believe that the Commission would not 
permit Montana Microwave to commence operations wae 
the Inquiry was unresolved. 





The Commission’s continued inaction, coupled le 
knowledge coming to Appellant’s attention that Montana 
Microwave was proceedinng to construct its stations, in- 
duced Appellant to take further action. Commission 
Rules governing most types of radio stations (and all 
types of broadcast stations) require Commission author- 
ization both to construct the facility, and thereafter to 
operate the facility after it has been constructed. Part 
21 of the Commission’s Rules governing the operation 
of microwave radio relay facilities requires only Com- 
mission approval of the construction of the facilities; 
after they are built the Rules permit their operation, 
without any further Commission action or consent, pro- 
vided only there is filed with the Commission an oS 
cation for a license. 








Appellant accordingly filed a Petition on November 05, 
1958, praying that the Commission use available authority 
at its disposal to prevent the operation of Montana Micro- 
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wave’s relay stations. Appellant’s Petition pointed out 
that the Commission might conclude as a result of its 
Inquiry that the operation of stations such as Montana 
Microwave proposed were per se contrary to the public 
interest or that, in the alternative, the Commission might 
conclude that such operations could be authorized only 
if, after a hearing focused on the impact of such oper- 
ations on local television broadcasting, the Commission 
could conclude that they were in the public interest. 
In all events, Appellant asserted its belief that the Com- 
mission was obligated to preserve the status quo until 
the basic policy problems in Docket No. 12443 could be 
decided. Appellant stressed its belief that the Commis- 
sion’s determination to undertake the Inquiry necessarily 
supposed that the Commission would not, until final policy 
was determined, increase the threat or worsen the harm 
to local television broadcast stations such as Appellant’s 


KXLJ-TV. 


Concurrently with the Commission Order denying 
Appellant’s Petition for Reconsideration the Commission 
entered a further Order denying its Petition for Stay. 
The Denial was predicated upon Appellant’s alleged 
failure to show any irreparable injury to itself or any 
irreparable injury to the public. (R. 136-137). 


Present Status and Request for Relief. On January 31, 
1959 (following this Court’s denial of temporary relief) 
Appellant’s station went dark. Helena, Montana, now has 
no local television broadcast service and thousands of per- 
sons in the areas are now the owners of television sets 
which can receive no television signals. 


Appellant cannot, for financial reasons, resume as a 
local television broadcast station in Helena, so long as 
the Helena CATV system is able to offer to subscribers 
programs which it imports from Spokane. The forseeable 
losses would be beyond Appellant’s ability to bear. Ap- 
pellant will be provided effective relief only if this Court 
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strikes down the Commission’s original grants of author- 
ity to Montana Microwave upon which its legal authority 
to operate rests. 


Appellant believes that this candid statement of the 
issues is desirable. A determination by this Court that 
the Commission erred in denying Appellant a hearing, but 
refusing to grant Appellant relief against the importa- 
tion of signals via Montana Microwave from Spokane, 
would be ineffective. It is Appellant’s desire to restore 
its station to the air at the earliest possible moment. 
This is what the public interest requires. The substantive 
and practical issue before this Court is, not whether the 
Commission erred in denying Appellant’s Protest, but 
whether the Commission erred in originally granting the 
applications of Montana Microwave. | 





STATUTES INVOLVED 


Pertinent portions of the Communications Act of 1934 
(48 Stat. 1064, 47 U.S.C. see. 151 et seq.), are as follows: 


“Section 302. | 


Except as otherwise provided in this chapter, the 
Commission from time to time, as public convenience, 
interest, or necessity requires, shall— | 


(a) Classify radio stations; 


(b) Precribe the nature of the service to be ren- 
dered by each class of licensed stations and each 
station within any class; 


(c) Assign bands of frequencies to the various 
classes of stations, and assign frequencies for each 
individual station and determine the power which 
each station shall use and the time during which it 
may operate; | 





(g) Study new uses for radio, provide for experi- 
mental uses of frequencies, and generally encourage 
the larger and more effective use of radio in the 
public interest ;” | 
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“Section 309(a)— 


If upon examination of any application provided 
for in section 308 of this title the Commission shall 
find that public interest, convenience, and necessity 
would be served by the granting thereof, it shall 
grant such application.” 


“Section 309(c)— 


When any instrument of authorization is granted 
by the Commission without a hearing as provided in 
subsection (a) of this section, such grant shall re- 
main subject to protest as hereinafter provided for 
a period of thirty days. During such thirty-day pe- 
riod any party in interest may file a protest under 
oath directed to such grant and request a hearing on 
said application so granted. Any protest so filed 
shall be served on the grantee, shall contain such 
allegations of fact as will show the protestant to be 
a party in interest, and shall specify with particu- 
larity the facts relied upon by the protestant as 
showing that the grant was improperly made or 
would otherwise not be in the public interest. The 
Commission shall, within thirty days of the filing of 
the protest, render a decision making findings as to 
the sufficiency of the protest in meeting the above 
requirements; and, where it so finds, shall designate 
the application for hearing upon issues relating to 
all matters specified in the protest as grounds for 
setting aside the grant, except with respect to such 
matters as to which the Commission, after affording 
protestant an opportunity for oral argument, finds, 
for reasons set forth in the decision, that, even if 
the facts alleged were to be proven, no grounds for 
setting aside the grant are presented. * * *” 


“Section 3 


For the purposes of this chapter, unless the context 
otherwise requires— 
x a * 


(h) ‘Common carrier’ or ‘carrier’ means any per- 
son engaged as a common carrier for hire, in inter- 
state or foreign communication by wire or radio or 
in interstate or foreign radio transmission of energy, 
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except where reference is made to common carriers 
not subject to this chapter; but a person engaged in 
radio broadcasting shall not, insofar as such person 
1s SO engaged, be deemed a common carrier.” __ 


STATEMENT OF POINTS 


1. The Commission’s grant of the Montana Microwave 
applications violated Section 309(a) of the Communica- 
tions Act in that it was not based on a consideration of 
all relevant and pertinent facts bearing on the public 
interest. Clarksburg Pub. Co. v. Federal Communications 
Commission, 96 U.S. App. D.C. 211, 225 F. 2d 571 ( 1955). 


2. It was error for the Commission to grant any appli- 
cation, as meeting the public interest, convenience and 
necessity standard of Section 309(a), without considering 
the effect such grant would have upon an existing licensee 
and local television broadcast service. | 


3. It was error for the Commission to grant the appli- 
cations of Montana Microwave without a hearing and over 
Appellant’s opposition, ineluding allegations that the nec- 
essary effect of such grant would be to force Appellant 
off the air and deprive Helena of local television broad- 
east service. | 


4. The Commission was not legally compelled to accord 
Montana Microwave common carrier status, and its grants 
to that applicant are not consistent with Section 3(h)' of 
the Communications Act in that the Commission has ac- 
corded common carrier status to one not a common ear- 
rier in the ordinary sense of that term. | 


5. Even if the Commission was legally bound to con- 
sider Montana Microwave as a common carrier, it was 
nevertheless required to consider the effect which the 


grants to it would have on local television broadcasting. 


6. The Commission violated its statutory duty under 


Section 303 to encourage the wider use of radio in making 
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grants of purported one-customer, common carrier facil- 
ities without considering the impact on broadcasting. 


7. The Commission was arbitrary and capricious in 
permitting Montana Microwave to commence operations 
and in denying Appellant’s petition for reconsideration 
during the pendency of its Inquiry (Docket No. 12443) 
designed to determine the impact on local television 
broadcasting stations by CATV where fed by microwave 
relay with programs from distant communities. 


8. The Commission’s denial of Appellant’s protest filed 
under Section 309(c) of the Communications Act was a 
violation of that Section in that Appellant’s protest ad- 
vised the Commission with adequate particularity how, 
why, and to what extent Appellant and the public would 
suffer from the protested grants. Federal Broadcasting 
System v. Federal Communications Commission, 97 U.S. 
App. D.C. 293, 231 F. 2d 246. 


SUMMARY OF ARGUMENT 


I. Section 309(a) authorizes the Commission to grant 
only those applications for radio facilities which it finds 
would serve the public interest, convenience, and neces- 
sity. Here the Commission found that grants of micro- 
wave radio relay facilities would serve the public interest 
though they were solely intended to enable a Helena 
CATV system to import into Helena the signals of dis- 
tant metropolitan television stations. The Commission 
made its determination, concededly not on the basis of 
any appraisal or evaluation of all the effects of the grants, 
but on the ground that it was prohibited from considering 
that such grants might destroy both Appellant and all 
possibilities for local television broadcast service in 
Helena. 


The Commission considered it was unnecessary to hold 
the hearing demanded by Appellant to establish its alle- 
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gations that the effect of the grants would be to deprive 
Helena of local television broadcast service. The Com- 
mission was willing to assume the truth of these allega- 
tions, but held that, even so, it was legally precluded 
from any consideration of the fact that local television 
broadcasting would be destroyed. This result is, on its 
fact, unsound and, as a Senate Committee Staff Report 
termed it, “incredible”. | 


There is no warrant in law for believing that the Com- 
mission, charged with the statutory duty of encouraging 
broadcasting, is thus restricted and frustrated in the 
discharge of its duties. The Commission is not com- 
pelled by Section 309(a) to find that the grant of an 
application would serve public interest if its result would 
be the destruction of local broadcasting. To the contrary, 
it is compelled, before it may grant any application under 
Section 309(a), to consider its effects on local broadcast- 
ing and existing television licensees. ! 

The Commission reasoned that it was acting upon the 
application of a common carrier, and that the loss of 
television broadcast service in Helena would be the result 
of competition to Appellant’s station from the applicant’s 
customer, not from the applicant. It held that it was 
debarred from considering this type of competition when 
it applied the standards of Section 309(a) to an applica- 
tion by a common carrier. It further held that it ws 
bound to treat the applicant as a common carrier because 
the applicant professed a willingness to serve all which 
was considered to be the true and exclusive test of com- 
mon carrier status. These holdings are seriously erro- 
neous. Their obvious net effect is to require the Com- 
mission to pass upon applications under Section 309(a) 
without considering what it is doing. | 


A. It is the Commission which must determine, not 
the applicant which can proclaim, common carrier status. 
The Commission was not bound to recognize the applicant 
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aS a common carrier simply because the applicant pro- 
fessed on paper a willingness to serve all. The Commis- 
sion was required to look behind the profession to see 
whether there was any public to be served or otherwise 
any validity to the claim of common carrier status. Under 
principles of law applied by administrative agencies, in- 
cluding the Commission, there was demonstrably no basis 
for recognizing common carrier status. It was obvious 
from the face of the application that its sole purpose and 
intent was to enable the Helena CATV system to import 
into Helena the programs of Spokane television stations. 
The Helena CATV system owned all the “common car- 
rier’s” physical facilities, and would be its only customer. 
The applicant was a mere instrumentality of the CATV 
system, not a common carrier in the ordinary sense of 
the term. In any event, it could be only the granting of 
the application, not the making of the application, which 
accorded common carrier status, and in determining 
whether to make the grant (and thus accord the status) 
the Commission should have considered all its effects, 
including the consequent loss of local television broadcast 
service. 


B. Even in the incorrect view that the Commission 
was required to regard applicant as a common carrier, 
the Commission was not precluded from considering, but 
was still bound to consider, all the effects of the grant. 
It would be bizarre to think that Congress both entrusted 
to the Commission the duty of fostering local broadcast- 
ing and then so bound its hands that the Commission 
was forced to grant even those common carrier applica- 
tions which would destroy local broadcasting. When con- 
sidering whether the public interest is served by the 
grant of an application—common carrier or otherwise— 
the Commission must consider, at a minimum, all those 
aspects of the public interest within its own special sphere 
of competence and responsibility. No Court has inter- 
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preted the public interest standard of Section 309(a) as 
constricting because the applicant may be given one legal 
classification rather than another. | 


II. It was arbitrary and capricious for the Commis- 
sion to permit Montana Microwave to commence in J anu- 
ary 1959 those operations which the Commission had as- 
sumed would destroy Appellant. In May 1958 the Com- 
mission instituted a general inquiry (not yet resolved) 
into the effect on local broadcasters of such grants as 
those here involved, and had announced, as a necessary 
consequence, a “freeze” on further grants of microwave 
facilities. It was capricious and discriminatory adminis- 
tration to permit Appellant to be subjected to a form of 
competition which, seven months before, it had déter- 
mined was possibly not in the public interest and required 
review. | 





III. The Commission erred in denying Appellant’s pro- 
test for alleged lack of particularity. Appellant’s protest 
adequately disclosed genuine merit in its position. This 
is conclusively established by the Commission’s own ton- 
duct in subsequently predicating a general inquiry oni the 
basis of facts substantially similar to the allegations in 
Appellant’s protest. The Commission’s successful argu- 
ments to this Court in Mesa Microwave further confirm 
that Appellant’s protest had genuine merit, disclosed with 
adequate particularity. | 


ARGUMENT 


I. The Commission’s Grant of the Microwave 
Applications Was Violative of Law 


Under Section 309(a) of the Communications Act! of 
1934, the Commission may grant applications only if it 
finds that “public interest, convenience and necessity 
would be served by the granting thereof.” In Clarksburg 
Pub. Co. v. Federal Communications Commission, 96 U.S. 
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App. D.C. 211, 225 F. 2d 571 (1955), this Court empha- 
sized the importance of the Commission’s statutory func- 
tion in determining whether the grant of any particular 
application would serve public interest, convenience and 
necessity. A “considered finding” is required; public in- 
terest considerations should be “thoroughly explored”; it 
is not sufficient merely to determine that an applicant is 
“legally, technically and financially qualified” to receive 
the grant; “unless the Commission is properly assured 
that its action will serve the public interest, it should not 
make any grant.” In Mansfield Journal Co. v. Federal 
Communications Commission, 86 U.S. App. D.C. 102, 106, 
180 F’. 2d 28, 34 (1950), this Court observed that Congress 
did not restrict the Commission’s function under Section 
309(a) to that of a “traffic policeman with power to con- 
sider merely the financial and technical qualifications of 
the applicant”. It, rather, demanded that the Commission 
consider, as to each application, all relevant, pertinent 
facts which bear upon the public interest. See, also, Fed- 
eral Communications Commission v. Pottsville Broadcast- 
ng Co., 309 U.S. 134 (1940). “If the requirements of 
public interest are to be satisfied the Commission must 
consider not only the public benefit from the operation 
of the new station, but also any public loss which it may 
oceasion. Only by such a balancing can the Commission 
reach a legally valid conclusion on the ultimate question 
of public interest.” Democratic Printing Company v. 
Federal Communications Commission, 91 U.S. App. D.C. 
72; 202 F. 2d 298, 301. (1952). 


Here, the Commission failed adequately to discharge 
its statutory duties under Section 309(a) in granting the 
challenged applications of Montana Microwave. Those 
applications disclosed upon their face that their sole pur- 
pose and result would be to enable the Helena CATV sys- 
tem to import the signals of distant Spokane television 
stations. The Commission was further confronted with 
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Appellant’s allegations (which it assumed were true)) that 
Appellant’s station KXLJ-TV would be forced from the 
air by a grant of the applications. Nevertheless, the Com- 
mission found and concluded that a grant of the appli- 
cations would serve the public interest, convenience and 
necessity. (R. 51). | 


It is plain that the Commission did not rest this /ulti- 
mate finding on the basis of any factual inquiry. It re- 
jected Appellant’s pleas for a hearing. Nor did it predi- 
cate this ultimate finding on any appraisal or evaluation 
which involved its experience or expert judgment in the 
communications field. Rather, it predicated its finding 
solely and exclusively on legal principles. Thus, the Com- 
mission can draw no comfort in this case from its assumed 
expertise and accumulated experience. This Court is at 
least as competent as the Commission to determine) the 
soundness of the legal principles which the Commission 
deemed applicable. 


The legal principles on which the Commission acted 
are essentially twofold: (1) The Commission concluded 
it was legally powerless to make its own determination 
whether to recognize Montana Microwave as a common 
carrier. As it explained later in denying Appellant’s 
protest (R. 93), it believed that common carrier status 
depended solely upon whether Montana Microwave pro- 
fessed a willingness to serve all who desire service. Since 
Montana Microwave in its application made such a pro- 
fession, the Commission was thereby bound and could not 
refuse to accord it common carrier status. (2) The Com- 
mission’s related conclusion was that Appellant suffered 
no injury from the operations of Montana Microwave, 
but only from the operations of its customer. The Com- 
mission believed it would be arbitrary, capricious and 
discriminatory to give consideration to competitive effects 
which Appellant suffered from a customer of a common 
carrier (R. 93). In this view, injury to Appellant was 
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not of legal relevance to its consideration of the micro- 
wave applications. 


The Commission, in our respectful submission, erred 
in granting the applications upon these assumed legal 
principles. The quality of the Commission’s error is pre- 
cisely similar to that which this Court laid bare in C. J. 
Community Services, Inc. v. Federal Communications 
Commission, 100 U.S. App. D.C. 379, 246 F. 2d 660 
(1957). There, the Commission issued to a “booster” 
station an order requiring it to cease and desist from 
operations, taking the view that it lacked discretion to 
do otherwise, once it was established that the booster was 
operated in violation of law. But this Court held that 
“the Commission acted mistakenly in its belief that it 
lacked discretion to withhold the issuance of a cease and 
desist order, and upon this point the Commission’s order 
must be reversed.” Here, similarly, the Commission acted 
mistakenly in concluding that it had no discretion either 
to evaluate Montana Microwave’s claim to common car- 
rier status, or to consider the injury to Appellant and 
the public which a grant would cause. 


A. The Commission Was Not Legally Compelled to 
Accord Montana Microwave Common Carrier Status 


The Commission’s view that it was bound to accept 
Montana Microwave at its own evaluation as a “com- 
mon carrier” is erroneous. If Montana Microwave is now 
a “common carrier” as to its Spokane-Helena service, it 
achieved that status solely and exclusively because the 
Commission granted its challenged applications under 
Part 21 of the Commission’s Rules and Regulations (Vol. 
I, Part 2, Pike & Fischer, Radio Regulation, page 71:11). 
Section 21.0 of Part 21 states that the “purpose of the 
rules and regulations in this part is to prescribe the 
manner in which portions of the radio Spectrum may be 
made available for the use of radio for domestic com- 
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munication common carrier operations which require 
transmitting facilities on land” (emphasis added). Under 
this Part 21, Montana Microwave, as a would-be “com- 
mon carrier” applied on the relevant form (FCC Form 
401) for a permit to construct radio stations, to be used 
to relay television broadcast programs. 


The Commission’s grant of such an application alone 
enables microwave companies to claim recognition and 
status as a common carrier. There is no microwave com- 
mon carrier until the Commission recognizes and creates 
it by granting an application after making the findings 
required by Section 309(a). But the Commission has 
failed to recognize this truth and has thereby curiously 
and seriously restricted its own function and power under 
Section 309(a). The Commission starts with the mistaken 
premise that it is confronted with an application by one 
already a common carrier in law, and then deduces from 
this false premise restrictions on its ability to evaluate 
and apply the statutory standard of Section 309(a). It 
cannot consider that the competitive effects of granting 
@ microwave application under Section 309(a) would 
prejudice the public interest because, if it grants the 
application, it will have created a common carrier. Its 
own act in applying Section 309(a) is thus given as the 
reason why its powers in applying the section are narrow- 
ly circumscribed. | 


The sole definition of a “common carrier” contained in 
the Communications Act is that in Section 3(h) which 
provides that: “‘common carrier’ or ‘carrier’ means any 
person engaged as a common carrier for hire, in inter- 
state or foreign communication by wire or radio or in 
interstate or foreign radio transmission of energy * * *)” 
With respect to this definition, the Congressional Con- 
ference Committee, which recommended passage of what 
became the Communications Act, noted “that the definition 
does not include any person if not a common carrier in 
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the ordinary sense of the term.” (H. Rept. No. 1918, 73rd 
Cong. 2nd sess., p. 45, emphasis added). Congress thus 
made it clear, both by the definition it adopted and in 
the underlying legislative history, that it left it largely 
for the Commission to determine what particular activi- 
ties could properly be considered as those of a “common 
carrier”. 

It is important that Congress did not attempt rigor- 
ously to define what constitutes a “common carrier”, but 
left that determination largely to the discretion of the 
Commission. The Commission must recognize that, in de- 
termining whether to impose or refuse status as a “com- 
mon carrier”, it is making a policy decision and not un- 
dertaking the solution of an abstract and purely legal 
problem. Common carrier status should be recognized 
or refused by the Commission only after a careful evalu- 
ation of the practical consequences of its decision and 
only after taking into account those public interest con- 


siderations which are customarily recognized in the mak- 
ing of any policy decision. 


It is clear that the Commission could refuse to grant 
an application for radio relay facilities under Section 
309(a) if it found that a grant of the application would 
constitute recognition of common carrier status and that 
it was not in the public interest to have a common car- 
rier operative. A Commission which has been given ex- 
pansive, not niggardly, powers to administer the field of 
communications (National Broadcasting Co. v. United 
States, 319 U.S. 190), is not required to grant applica- 
tions under Section 309(a) on the theory that the applica- 
tions are those of self-created, not Commission-created, 
“common carriers”. The Commission should have recog- 
nized that it is not the applicant, but the Commission 
that determines who shall have “common carrier” status. 
This is particularly compelling where the Commission’s 
acceptance of the alleged common carrier status, prior to 
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the grant under Section 309(a), is then interpreted by the 
Commission to preclude it from weighing all aspects of 
the public interest. 


The Commission erroneously abdicated its own fhe: 
tion when it attributed absolute finality to Montana Micro- 
wave’s assertion in its applications that it was prepared 
to serve all comers. This substitutes the applicant’s self- 
declaration for the Commission’s reasoned judgment, 
based on all the facts. The Commission itself has recog- 
nized in other contexts that there can be no magic in the 
applicant’s own statements that it is holding out to serve 
all comers. | 


In Radio Dispatch Service, 16 Radio Regulation 709, the 
license of a common carrier in the Domestic Public Land 
Mobile Radio Service was renewed on the facts pre- 
sented, but a careful inquiry was made to determine 
whether the common carrier, which also operated a truck- 
ing business, was merely adopting the camouflage of a 
carrier in order to have available frequencies for service 
to its own trucking business. Proof of substantial Serv- 
ice to third parties, of substantial expenditures to obtain 
customers, and of a substantial public need, was required 
to be shown by the applicant at a hearing before its li- 
cense was renewed. Here, plainly, the Commission was 
examining the bona fides of the “holding out” by the as- 
serted common carrier, necessarily and appropriately) do- 
ing what it failed and refused to do in respect of Mon- 
tana Microwave. | 





The Interstate Commerce Commission has frequently 
considered the problem whether a claimed sommon car- 
rier could be accorded that status, and has always held 
that the professed “holding out” has virtually no sig- 
nificance. A holding out, to be effective, must be genuine, 
and cannot be so classed where there is no reasonable ex- 
pectancy that anyone will utilize the services. 4.T. & S.F. 
Ry. Co. v. Kansas City Stock Yards Co., 33 I.C.C.| 92. 
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Unless there is some appreciable use of a railroad by 
the public, the holding out to carry for all “is merely an 
empty form”. Inland Railway Company, 78 I.C.C. 59. 
When there is no public to serve, or where the public 
cannot avail itself of the line of railroad, the holding out 
is not genuine and has no significance. Second Indus- 
trial Railways Case, 34 I.C.C. 596. In the latter case, the 
Commission also said (p. 600) that in approaching the 
question whether a claimed common carrier status is bona 
fide the motivation of the person claiming the status must 
be taken into account. 


The Interstate Commerce Commission has indicated 
that whether or not there is a “holding out” to serve the 
public is a legal determination which must be made by 
the agency. It cannot be determined simply on the basis 
of an applicant’s oral admission or disclaimer. Ace Truck- 
ing Co., Inc. Contract Carrier Application, 32 M.C.C. 793. 
In H. R. Ritter Trucking Co., Inc., Extension—Paulsboro, 
N. J., 52 M.C.C. 501, 508, the Commission said: “Clearly, 
we may not unquestionably accept the carrier’s disclaimer 
of holding out as determinative of the question.” The 
Interstate Commerce Commission has not only rejected 
claims of a “holding out”; it has also held, despite de- 
nials, that a holding out in fact existed even though it 
was “guarded and surreptitious” rather than “forthright 
and open”. Transportation Activities of Midwest Trans- 
fer Co., 49 M.C.C. 383, 401. 


In the Lake Terminal Case, 50 I.C.C. 489, the Com- 
mission considered the claim to carrier status of a com- 
pany, controlled by United States Steel Corporation and 
serving one of its plants, which operated 37 miles of 
railroad, owned 22 locomotives and 343 freight cars, car- 
ried the goods of 34 shippers during the prior year, and 
made annual reports to the Commission as a common 
carrier. The Commission rejected the claim to common 
carrier status, saying (p. 495): 
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“And unless the mere fact that the Lake Terminal 
Railroad Company is incorporated under the general 
railroad law of the State of Ohio, as hereinbefore 
stated, is itself sufficient to make it a common carrier 
in the eye of the law, without regard to its real pur- 
pose and actual relation to the tube company, there 
would seem to be no substantial basis for its claim 

to the status of a common carrier.” | 
In Bell Coal & Nav. Co. Application, 223 1.0.0. 433, the 
Interstate Commerce Commission considered a problem 
very parallel to that which confronts the Federal Com- 
munications Commission when a CATV system (or a 
company inspired by a CATV system) applies for re¢cog- 
nition as a common carrier. There, the Bell Company was 
engaged in mining coal on a tributary of the Ohio River, 
and in transporting such coal by water to its customers. 
It applied to the Interstate Commerce Commission for a 
certificate as a common carrier by water, to serve from 
its mines to various railroads on the Ohio River. It rep- 
resented that, while most traffic carried would be its own 
coal, its facilities would be accessible and available: to 
other coal mines, and that fluorspar and other bulk com- 
modities might be carried for the public. But the Com- 
mission said that “mere expression of willingness to carry 
for others does not transform a private carrier into a 
common carrier. To constitute a common carrier there 
must be a genuine holding out to carry for all, which 
implies among other things, the availability of goods for 
carriage, and the existence, and ownership or control, of 
* * * facilities for such carriage.” The Commission denied 
the application upon the conclusion that it did not con- 
template what “can fairly be regarded as bona fide eom- 
mon-carrier service.” 





In the present case the Federal Communications Com- 
mission, as a result of its legal error in believing it was 
bound by the allegations of Montana Microwave, never 
made any factual examination of that company or the 
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validity of its claim to common carrier status. Some in- 
formation about that company was provided in testimony 
before the Senate Committee on Interstate and Foreign 
Commerce. A CATV system, concluding it was undesir- 
able under Commission policy for the CATV system to 
be the sole or controlling owner of the microwave com- 
pany took steps to interest others in furnishing the serv- 
ice, providing both technical and legal counsel. The own- 
ers of both the Kalispell and Missoula television broad- 
east stations found that, when they sought to negotiate 
with Montana Microwave, they were referred to the Mis- 
soula CATV system. The Staff Report’s restrained state- 
ment was that the “Committee heard testimony that Mon- 
tana Microwave is in fact closely related to Missoula TV 
Cable Company, the local community antenna system, and 
that the latter dominates some phases of the carrier’s 
activities.” (Staff Report, p. 25). 


The Staff Report commented on the Commission’s ap- 


parent bias in favor of granting microwave facilities for 
CATV systems, referring to the Commission’s “permit- 
ting the construction of microwave facilities by persons 
who, while holding themselves out as willing to act as 
common carriers, seem largely motivated by the desire 
to service one or more CATV systems. The Commis- 
sion’s willingness to promote this kind of development 
seems striking when compared with its long delay, despite 
inquiries in hearings of this committee, in granting per- 
manent authority to broadcasters to construct their own 
private microwave facilities to bring network service at 
rates they could afford. It finally took action on this mat- 
ter last summer, after considering it for nearly 4 years.” 
(Staff Report, p. 32). In its conclusion (quoted in more 
detail, supra p. 15), the Staff Report pointed out that the 
Commission had dealt with microwave applications “on 
a much too narrow basis” and that it should “shed its 
blinders and take a careful look” at each individual case. 
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In the case at bar we respectfully submit the oho 
mission committed clear legal error, in derogation of its 
own functions, in concluding that it was bound by Mon- 
tana Microwave’s ipse divit that it was a common) car- 
rier holding itself out to serve all. Only when the) self- 
assumed and erroneously accepted “common carrier” 
status is stripped away from Montana Microwave can the 
Commission’s action appear in true perspective. Montana 
Microwave was merely the private instrumentality by 
which the Helena CATV system sought to increase vastly 
its competitive position vis-a-vis Appellant. The only 
purpese of the application was to enable the Helena 
CATV system to import into Helena the programs of 
distant Spokane stations by the use of relay facilities 
which the CATV system itself would own. The application 
inevitably posed the question whether it was in the public 
interest to permit the CATV’s system’s importation of 
programs when the result would be to force Appellant 
from the air and deprive the entire Helena area public 
of its only free, local broadeast service and a large seg- 
ment of its only means of viewing television programs. 
By putting on blinders, ignoring realities, and accepting 
the common carrier fiction, the Commission refused to 
deal with the obvious and critical public interest ies, 
tions. 








B. The Commission, in Concluding the Challenged 
Grants Served the Public Interest, Could Not Ex- 
clude Their Effect on Appellant and its Public 
Service Even if the Applicant Was a Common 
Carrier | 


The Commission’s conclusion that a grant of the Mon- 
tana Microwave applications would serve public intérest, 
convenience, and necessity is insupportable even if we 
accept the view that the applicant was a common. car- 
rier. The Commission was still required carefully to 
weigh and appraise all facets of the public interest, and 
eould not proceed on a legal theory which totally excluded 
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the most important factors constituting the public in- 
terest. The Commission erred in believing it could not 
consider the economic effect of the grants on Appellant 
or the public served by it. It erred in holding that, even 
if Appellant was correct that local television broadcasting 
could not survive in Helena, it would nevertheless be 
“arbitrary, capricious and discriminatory” to take this 
factor into account. 


This holding of the Commission is contrary to holdings 
of this Court both before and after the decision of the 
Supreme Court in Federal Communications Convmission 
v. Sanders Brothers, 309 U.S. 470 (1940). See Carroll 
Broadcasting Company v. Federal Communications Com- 
mission, —— App. D.C. —, 259 F. 2d 440 (U.S. Ct. App. 
D.C. 1958). This Court has noted that “economic injury 
to a licensee can be relevant on the issue of public in- 
terest.” Colorado Radio Corporation v. Federal Commu- 
nications Commission, 73 App. D.C. 225, 118 F. 2d 24, 25 
(1941). And in Tri-State Broadcasting Company v. Fed- 
eral Communications Commission, 68 App. D.C. 292, 107 
F. 2d 956, 957, (1939), this Court said: “.. . this char- 
acter of competition [destructive and ruinous] may affect 
the public interest, convenience and necessity under which 
the Commission must act.” There is nothing in these 
eases to suggest that the “public interest” criterion sharp- 
ly constricts if the applicant can be put in the “common 
carrier” pigeonhole. 


The Commission’s view, were it correct, would render 
virtually impossible the Commission’s effective discharge 
of its duties. It is incredible to believe that Congress 
legislated so badly as, in effect, to forbid the Commis- 
sion’s examining and weighing the consequences of its 
own actions. It was not compelled to interpret the “pub- 
lic interest” narrowly simply because it believed Montana 
Microwave was a common carrier. 
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The Commission is charged with the statutory duty to 
“generally encourage the larger and more effective use of 
radio in the public interest” (Section 303(g) of the Com- 
munications Act, 47 U.S.C. sec. 303(g)). It would prob- 
ably agree that its most important single duty in the last 
decade has been to fashion suitable ground-rules on which 
television broadcasting could flourish and expand in 
service to the public. Among its announced goals in 
fashioning these ground-rules, under the Communications 
Act, it set as its first and second objectives (1) the provi- 
sion of at least one television service to all parts of the 
United States, and (2) the provision to each community 
of at least one television broadcast station. (Sixth Report 
on Television Allocations, Vol. 1, Part 3, Pike & Fischer 
Radio Regulations, 91:601). It has historically recog- 
nized that the provision of local service for a community 
is the chief desideratum, not merely the provision of a 
service originating elsewhere. In National Broadcasting 
Company v. United States, 319 U.S. 190 (1943) the Su- 
preme Court said “the avowed aim of the Communica- 
tions Act of 1934 was to secure the maximum benefits of 
radio to all of the people of the United States.” | 


We do not believe that the Commission would assert, 
to this Court or elsewhere, that it lacks responsibility or 
concern for local television broadcasting. It is clear be- 
yond argument that it does have responsibilities, and of 
the most serious nature, for creating appropriate basic 
conditions upon which broadcasting can flourish. It may 
not have a particularized concern, on an ad hominem 
basis, for the economic welfare of any individual broad- 
caster. But it has, in other contexts, repeatedly recognized 
a general responsibility to create sound economic and 
competitive conditions, and that the public interest can- 
not be served unless it does so. E.g., Second Report on 
Deintermixture, 13 Pike & Fischer Radio Regulation 1571, 


Yet, in the instant case, the Commission has washed its 
hands of any responsibility for local television broadcast: 
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ing in Helena. It held that it was compelled by law, in 
acting upon Montana Microwave’s applications, to ex- 
clude from consideration the effects of their grant upon 
the health of local broadcasting. In this view, the Com- 
mission would have to approve microwave applications 
on a showing of some public advantage, however slight, 
and even though the approval of such applications would 
destroy local broadcasting, as Appellant’s station was 
destroyed. We believe the Commission is not so restricted. 
To the contrary, we believe it is patently illegal for the 
Commission to grant such applications as those of Mon- 
tana Microwave without weighing all public interest fac- 
tors, including such a highly relevant and important fac- 
tor as damage to or destruction of local broadcasting. 


The Commission, in granting the challenged applica- 
tions, necessarily had to make the finding required by 
Section 309(a) that the “public interest, convenience and 
necessity” would be served thereby. When the Supreme 
Court has considered this criterion of Section 309(a), it 
has held that the standard was not so indefinite as to be 
unconstitutional, but it has not suggested any exclusionary 
factors of “public interest” which the Commission could 
not consider. Federal Radio Commission v. Nelson Bros. 
Co., 289 U.S. 266; National Broadcasting Co. v. United 
States, 319 U.S. 190. There is no authority which we can 
discover for supposing that damage to local broadcasting 
is not a highly important facet of the public interest. It 
becomes no less so because the Commission acts on what 
we are here assuming is the application of a “common 
carrier”. 


Common carriers are customarily not permitted to enter 
the field of public service, or expand their service in the 
field, unless they establish to the satisfaction of the au- 
thorizing agency that “public convenience and necessity” 
(in the phrasing of the usual statutory language) would 
be served by their proposed operations. All the public 





39 





advantages and detriments involved in any given appli- 
cation must be weighed. We are unaware of any case in 
the common carrier field which squarely holds that certain 
disadvantages to the public, though potentially severe, 
should be excluded from consideration in approving an 
application by a would-be common carrier. | 


An administrative agency, in passing upon an apples 
tion for an authorization by a given common carrier, 
must take into account the interests of other types of 
common carriers subject to its jurisdiction. Thus, the 
Interstate Commerce Commission, acting under a “public 
convenience and necessity” standard, grants or denies 
motor or rail carrier applications only after considering 
the effect on all other carriers. E.g., Interstate Commerce 
Commission v. Parker, 326 U.S. 60; Schaffer Transporta- 
tion Company v. United States, 355 U.S. 83. In Matter 
of Mackay Radio and Telegraph Company, Inc. (Docket 
No. 8777), the Federal Communications Commission 
granted applicant Mackay the right to establish direct 
radio telegraph circuits to Holland and Portugal but only 
after considering the effect upon cable companies as well 
as radio telegraph carriers. See Federal Communications 
Commission v. RCA Communications, Inc., 346 U.S. 86. | 





It is proper for one agency to take isto account the 
effect on carriers regulated by another agency. Thus, 
railroads not infrequently are permitted to intervene in 
certification proceedings before the Civil Aeronautics 
Board, and the Board has not refused to take into account 
their interests. See Investigation of Large Irregular Car- 
riers, CAB Docket No. 5132. The Interstate Commerce 
Commission had entertained complaints by air carriers 
that railroads have engaged in unfair competitive prac- 
tices. All American Airways, Inc. v. Abilene & 8. Ry. Col, 
297 I.C.C. 313. In National Coal Association v. Federal 
Power Commission, 89 U.S. App. D.C. 135, 191 F. 2d 462, 
this Court held that, when the Federal Power Commis- 
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sion considered an application for a natural gas pipe- 
line, the economic effect on the National Coal Associa- 
tion’s members, on the United Mine Workers, and on the 
Railway Labor Executives Association involved considera- 
tions which might well be part of the complex out of 
which the Commission’s judgment as to public convenience 
and necessity arises. Of. City of Pittsburgh v. Federal 
Power Commission, 99 U.S. App. D.C. 113, 237 F. 2d 741. 


The Supreme Court indicated in Chicago & Southern 
Air [ines v. Waterman S.S. Corp., 333 U.S. 103, that the 
Civil Aeronautics Board was not confined, in determining 
whether certification of foreign air routes served the 
public convenience and necessity, to matters of trans- 
portation. Purcell v. United States, 315 U.S. 381, uphold- 
ing a decision of the Interstate Commerce Commission, 
renders it doubtful whether the Interstate Commerce 
Commission is strictly confined to transportation consid- 
erations. That Commission had authorized the abandon- 
ment of a line of railroad, acting under Section 1(18) of 
the Interstate Commerce Act which prohibits both ex- 
tensions and abandonments of lines of railroad unless the 
Commission finds the proposal serves the “public con- 
venience and necessity.” The line of railroad met a public 
need for service and was self-supporting, but was to be 
submerged by a flood control project to be built by the 
War Department. The Public Service Commission of 
Maryland and a shipper on the line resisted the abandon- 
ment. The Commission said (Confluence & Oakland Rail- 
road Company Abandonment, 247 I.C.C. 399, 401): 


“The question presented to us is whether we should 
consider the broader interest of the general public 
in the proposed abandonment and the things that 
give rise to it, or confine ourselves, as contended by 
the petitioner, to a consideration of that interest 
which relates solely to the transportation public con- 
cerned with the facilities of the line of railroad in- 
volved herein and its relationship to interstate com- 
merce generally. 
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be 
* ¢@ 


- we conclude that the petitioner’s contention 
is untenable, and that we are not restricted in jour 
deliberations to the considerations indicated by the 
petitioner.” | 

Three dissenters believed that the Commission’s |au- 
thority under Section 1(18) was only “from the stand- 
point of the public interest as it relates to transporta- 


tion”. (p. 403). 


Here, the Federal Communications Commission need 
not resolve the problem which split the Interstate Com- 
merce Commission in the case discussed. The Federal 
Communications Commission, in considering applications 
of microwave companies, has no problem of evaluating 
factors that lie outside its field of special competence. 
The Commission is the expert agency in respect of! all 
communications, required by the statute to foster and 
encourage broadcasting. It was clearly arbitrary and 
illegal for the Commission to pass upon the applications 
in question without considering factors strictly within! its 
field of special competence, including the possibility that 
its action might have a devastating impact upon Ap- 
pellant’s station KXLJ-TV and consequently upon the 
Helena public. | 





II. The Commission’s Permitting Montana Microwave’s 
Operation Was Arbitrary and Capricious In the 
Circumstances 





The Commission permitted Montana Microwave to eom- 
mence relaying the programs of Spokane television sta- 
tions to the Helena CATV system on January 2, 1959. 
This action drove Appellant from the air after it ex- 
hausted its opportunity to obtain immediate relief from 
this Court. In the circumstances which existed the Com- 
mission’s permitting Montana Microwave to conduct these 
operations was arbitrary and capricious. | 





As pointed out (supra p. 12) the Commission on May 
22, 1958 had reached the conclusion that its general poli. 
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cies required review and accordingly announced its Notice 
of Inquiry (Docket No. 12443) to determine the impact 
on local television broadcasting stations of CATV systems, 
particularly where they were fed by microwave relay with 
programs from distant communities. Among the issues 
which the Commission specified for consideration were the 
following: 


“12. Would it constitute a legally valid exercise of 
FCC’s regulatory jurisdiction over common car- 
riers to deny authorization for common carrier 
microwave, wire or cable transmission of TV pro- 
grams to CATV systems on the ground of adverse 
competitive impact on the construction or success- 
ful operation of local or nearby television stations? 


. Can economic injury to a television station be a 
valid public interest justification for denial of an- 
thorization to local program distribution services 
which compete with a local regular television sta- 
tion?” 

As a necessary consequence of its Inquiry, the Commis- 
sion immediately announced in the course of hearings 
before the Senate Interstate and Foreign Commerce Com- 
mittee, above adverted to, that it would cease to make 
grants of microwave relay facilities where their purpose 
or result was to serve CATV systems operating in com- 
munities where local television broadcast stations were 
established. This Court sustained the Commission’s re- 
fusal to act upon microwave applications until the Com- 
mission could resolve in its Inquiry the obviously critical 
problems which were involved and which this case high- 
lights. Mesa Microwave Inc. v. Federal Communications 
Commission, decided December 24, 1958, not yet reported. 
This Court held that it “was proper for the Commission 
to institute a general inquiry” on the multiplicity of prob- 
lems involved. This Court noted that when CATV sys- 
tems were fed programs by microwave relay “problems 
began to appear”. The Court continued: 
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“Among the problems were the plight of local tele- 
vision stations when community antenna systems 
carrying nationally broadcast programs came into 
the area. If the latter drives out the local operator, 
what happens to the voice of the local community, 


and what happens to the rural areas where wire 
service from the community antenna is not feasible?” 


In presenting its successful argument to this Court in 
Mesa Microwave, the Commission contended that it was 
eminently reasonable to defer consideration of microwave 
applications until it could conclude the general problems 
involved in its Inquiry. It stated that “the community 
antenna system, by bringing into a relatively small com- 
munity multiple signals from distant cities, may make 
the establishment or the continuing operation of any local 
television station in the community difficult, if not im- 
possible” (Commission’s Opposition, p. 6). The Commis- 
sion continued that it was this problem which was “at 
the heart” of its Inquiry (Jbid). It recognized that “Is- 
sue 12, which relates directly to the issuance of microwave 
authorizations to common carriers, was, at least in part, 
a matter of reconsideration in view of the Commission’s 
Memorandum Opinion in In re Application of Inter- 
mountain Microwave, 16 Pike & Fischer, R.R. 733, which 
rejected as arbitrary any over-all prohibition on licensing 
such carriers for transmission of program material) to 
community antenna systems.” 








The Commission thus recognized and agreed that ithe 
opinion in the Intermountain case on which it had wholly 
based its decision in Appellant’s case (R. 51), required 
reconsideration. But it permitted Montana Microwave in 
January, 1959 to commence precisely that type of opera- 
tion which it had determined in May 1958 could no longer 
be permitted until, at least, it resolved the critical prob- 
lems involved. The Commission is obligated to prevent 
such discriminatory results even in the absence of formal 
pleadings before it demanding action. Here, however, 
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there were such pleadings. Appellant had filed with the 
Commission on April 25, 1958 its petition praying for the 
Commission’s reconsideration of its earlier denial of 
Appellant’s Protest. This petition squarely raised pre- 
cisely those issues which the Commission had recognized 
were in need of review and were at the heart of its In- 
quiry. Consistent, non-arbitrary administration clearly 
required a grant of this petition.* 


The Commission, instead, delayed until mid-December 
1958 when it denied both Appellant’s petition for re- 
consideration and its further petition for a stay. The 


- Commission’s denial of this second petition carried the 


curious observation that “the Commission’s previous ac- 
tions relating to this matter to this date carry a pre- 
sumption of continuing validity, which has not been 
altered by the issuance of our Notice of Inquiry. (Docket 
No. 12443)”. It was, of course, for the Commission to 
determine whether its prior grants were to have “con- 
tinuing validity”, not simply to presume that they did. 
Moreover, the Commission’s Notice of Inquiry, as it sub- 
sequently explained to this Court in Mesa Microwave, had 
clearly determined the necessity for reviewing the basis 
on which the grants had been made. 


Appellant is thus the only local television broadcast 
station in the country which, after May 1958, was sub- 
jected to the competition of a CATV system, fed by micro- 
wave radio relay facilities. It was so subjected months 
after the Commission determined to reconsider its policies 
which made this possible. It was arbitrary, capricious 
and discriminatory for the Commisson to act thus in- 
consistently. 


* Since there is no evidence that Montana Microwave had un- 
dertaken any construction as of May 1958, the Commission’s early 
grant of this petition would have minimized the injury to Mon- 
tana Microwave. 
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III. The Commission Erred In Denying Appellant's 
Protest for Alleged Lack of Particularity 


While the Commission clearly erred in denying Appel- 
lant’s protest, we believe the error is subsidiary and sec- 
ondary to the basic errors committed in granting the 
applications initially. Our primary challenge in this 
case, we repeat, is to the grant of the applications on 
theories which we believe we have demonstrated to be 
legally indefensible. Appellant urges that it is the Com- 
mission’s action in making the grants on which this Court 
should focus and which should be voided. This is the 
action we would have challenged in this Court when 
made but for the fact that subsequent failure to protest 
under Section 309(c) might have constituted a failure to 
exhaust available administrative remedies. | 





As to the protest aspect of this case, we believe this 
Court announced in Federal Broadcasting System v. Fed- 
eral Communications Commission, 97 U.S. App. D.C. 293, 
297, 231 F. 2d 246, 250, principles which are clearly jat 
sharp variance to those on which the Commission hére 
relied. In the Federal case, this Court held: “Only if; it 
is clear from the face of the protest, taking all the pro- 
testant’s allegations as true, that there is no real merit 
in protestant’s position or substantial possibility that a 
hearing will reveal merit, should the protest be rejected 
without a hearing.” See also McClatchy Broadcasting Co. 
v. Federal Communications Commission, 99 U.S. App. 
D.C. 199, 239 F. 2d 19, certiorari denied 353 U.S. 918. | 


The Commission’s own conduct, subsequent to its denial 
of Appellant’s protest, amply disclosed that there was 
real merit to Appellant’s position, let alone a substantial 
possibility that a hearing would reveal merit. Its Notice 
of Inquiry in Docket No. 12443, its “freeze” of . 





wave applications, and its briefs in this Court in the 


Mesa Microwave case are flat recognition of the possible 
merits of Appellant’s position. Whereas in denying Ap- 
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pellant’s protest in March 1958, it was unable to see how 
the grants could have been improperly made, it was an- 
nouncing within two months the necessity of reviewing the 
Intermountain decision which was the basis on which 
they were made. Whereas in March 1958, it was unable 
to see how the grants could be contrary to the public 
interest, it was successfully arguing to this Court a few 
months later that the public interest demanded at least 
a temporary freeze of such grants to study the critical 
problems they involved. 


Appellant’s protest advised the Commission with ade- 
quate particularity precisely how, why, and to what ex- 
tent Appellant and the public would suffer from the pro- 
tested grants. It clearly showed that it was “likely to be 
financially injured” in a detail far exceeding that which 
this Court held adequate in Metropolitan Television Com- 
pany v. United States, 95 U.S. App. D.C. 326, 221 F. 2d 
879. 
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CONCLUSION 





For the foregoing reasons, Appellant respectfully sub- 
mits that this Court should declare invalid and reverse 
(1) the Commission’s action of January 30, 1958 grant- 
ing the applications of Montana Microwave, and (2) ae 
subsequent Commission orders here involved. 


Respectfully submitted. 
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QUESTIONS PRESENTED 


1, Whether the Commission properly dismissed appellant's 
protest for failure to specify with sufficient particularity 
the facts it relied upon? 

2. Whether the Commission properly denied a stay of its 
grant of construction permits, when appellant failed to submit 
any proof of irreparable injury to the public? 

3. Whether this appeal was filed within the statutory 
period, insofar as the January 30, 1958, grants are concerned, 
and, if so, whether the Commission properly held that the 


public interest was served by a grant of the construction 


permits to intervenor? 


{ 
*7 No prehearing conference was held in this case, and 


accordingly no Stipulation has been entered as to the ques- 
tions presented in this matter. 


(i) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,901 


CAPITAL CITY TELEVISION, INC., 
Appellant 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 


APPEAL FROM THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


Montana Microwave, a communications common carrier 
operating a point-to-point microwave relay system, filed 
three applications on September 17, 1959, for authority to 
extend its system to serve Helena, Montana. It proposed to 
relay the signals of two television stations in Spokane, ; 

television 
Washington, which broadcast network/programs and to furnish 
these signals to any subscribers in Helena under the terms 
of its tariffs. Its initial Helena subscriber was Helena 
IV, Inc., the community antenna television system there (here- 
after called CATV), which was to own the equipment comprising 


these additional facilities and lease them to Montana Micro- 


wave (R. 1-9). 
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Appellant, Capital City Television, Inc., was the opera- 


tor of television station KXLJ-TV in Helena, a satellite station 


of KXLF-TV, its commonly-owned station in Butte, Montana. (A 


satellite station generally has little studio equipment or local 
programming, relying principally upon rebroadcasting of signals 
originating from another station.) It filed an opposition to 
these applications, claiming that competition to its station 
would be oppressive if network programming were. available to 
the CATV system, and that this competition in the sparsely 
settled Helena area would drive KXLJ-TV from the air. Thus, 
appellant contended that a grant of these applications would 
eliminate local broadcasting in this area (R. 16-22). On 
January 30, 1958, the Commission granted the microwave appli- 
cations, concluding that the grants would serve the public 
interest, convenience and necessity, and relying upon its opinion 
in In re Applications of Intermountain Microwave, 16 Pike & 
Fischer, R.R. 733, adopted the same day (R. 51-53). This 
opinion noted that the competition sustained by local broad- 
casters, if any, came not from the microwave common carrier 
across whose facilities were transmitted this netwerk program- 
ming, but rather from the CATV system. In addition, since 
this same programming could be obtained by use of other common 
carrier facilities, such as coaxial cables, the Commission held 
that it would be arbitrary to deny these applications. 
Thereafter, on February 28, 1958, appellant filed a protest 


to these grants under Section 309(c) of the Communications Act. 
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This protest was likewise directed to the hardships appellant 
anticipated from increaed competition from the Helena CATV 
System, alleging that this competition would force its station, 
KXLJ-TV, off the air, that local programming would thereby be 
eliminated and that fringe areas would no longer receive tele- 
vision service. While appellant stated it did not object to 
competition as such, it claimed competition from the CATV was 
unfair and ruinous. In this connection it stated that the 
CATV was unregulated and would carry no local programming. 
Appellant also claimed for the first time, and then summarily 
that Montana Microwave was not a true common carrier and stated 
that, in any event, denominating Montana Microwave as a common 


carrier should not avoid inquiry into the competitive effects 


of these grants. This. protest did not petition for rehearing 


of the basic grants under the procedures of Section 405 of 
the Communications Act. (R. 54-66). 

The Commission considered this protest, as well as the 
opposition thereto filed by Montana Microwave, and on March 
27, 1958, released a Memorandum Opinion and Order, dismissing 
this protest as failing to meet the Statutory test, viz. 
specifying facts with particularity that would show the grants 
were either improperly made or would not be in the public 
interest. While the Commission held Capital City to be a 
party in interest, it stated that. a Simple assertion that 
Montana Microwave was not a “common carrier” because it would 


serve only one customer presented a legal non sequitur. The 
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Commission noted that the proper test of “common carrier” status 
in this context was a “holding out to the public of an offer 

to serve all who desired service, upon reasonable demand, with- 
out discrimination and pursuant to legally applicable tariffs" 
(R. 93). There was no allegation that Montana Microwave failed 
to meet this test. 

The Commission then reviewed appellant's allegations of 
competition. Capital City claimed the availability of micro- 
wave service to the Helena CATV would cause “adverse competi- 
tive effects.flowing from CATV to protestant, and that this 
may not be in the public interest.” The Commission noted that, 
notwithstanding the requirements of its Rules, there was no 
showing of what these effects might be, nor was there any 
showing relating this adverse competitive effect to the public 
interest (R. 93). Accordingly, the Commission concluded that 
the protest failed to specify any facts with particularity 
showing either that the grants were improperly made or that 
such grants would not be in the public interest (R. 90-94). 

Thereafter, on April 25, 1958, Capital City filed a peti- 
tion for reconsideration of the March 27, 1958, Memorandum 
Opinion and Order dismissing its protest. Appellant argued 
that the protest had specified with ultimate particularity 
facts which raised the question whether the grants were in 


the public interest. This petition stated that the applica- 


tions of Montana Microwave had for their purpose dissemination 


of Spokane television signals in Helena, which would destroy 
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the-economic basis for local television broadcasting in Helena. 


It contended the protest raised the question of an “effective 


Partnership" between the Helena CATV System and the microwave 
Carrier, and before the grants were made, the Commission should 
have explored the effects of this “partnership”, as applied to 
the public interest, convenience and necessity. This Petition 
for Reconsideration. reiterated Capital City's contentions as to 
the evils of the CATV System vis-a-vis local broadcasting, and 
alleged a choice could be made only after hearing and considera- 
tion of the factors involved. It called for regulation of the 
CATV system as a common carrier and generally urged a reexami- 
nation of this entire field (R. 95-101). 

On December 18, 1958, the Commission released its Order 
denying this Petition for Reconsideration. It noted that the 
Petition for Reconsideration advanced ho new argument per- 
suading the Commission its original determination on the Pro- 
test was in error, and that the pleadings cemtained only 
conclusionary allegations without Support either in fact or 
law (R. 134). 

On May 22, 1958, the Commission issued a Notice of 
Inquiry, Docket No. 12443 (printed in the Joint Appendix) 
concerning the impact on local television broadcasting of 
CATV systems, as well as translators, boosters and satellite 
Stations, Pending its determinations on this subject, the 
Commissicn announced that it would not thereafter grant new 


applications for common carrier microwave television relay 
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systems, in areas where there were local television stations. 
It did not, however, conclude that its grants already made 
should be questioned, delayed or otherwise impeded, only 
agreeing that it would review the problems in this field (see 
Notice of Inquiry, Dkt. 12443, printed in Joint Appendix.) 


Capital. City, apparently concluding that this Inquiry 


in itself required a stay of the effectiveness of these micro- 


wave relay grants to Montana Microwave,.-moved for :such..a“stay 
on November 25, 1958; Its motion, signed only by its attorney 
and unverified by affidavit, reiterated the matters contained 
in its earlier pleadings in general terms, without alleging 
specific facts of any nature that would show irreparable 
injury to the public. It relied upon this Inquiry in Docket 
No. 12443 as in effect requiring a stay (R. 112-120). 

On December 19, 1958, the Commission released its Order 
denying the requested stay. The Commission found that Capital 
City failed to show that a denial of this relief would cause 
irreparable injury to itself, having neglected to produce 
specific facts in support of its conclusions. Accordingly, 
its conclusory influences of irreparable injury to the public 
necessarily were insufficient, inasmuch as public injury was 
predicated upon proof of irreparable injury to appellant, 
which was not established. The Commission stated its pending 
inquiry in Docket No. 12443 did not alter its previous grants 
and that maintenance of the status quo required continuance in 


full effect of the earlier grants (R. 136-137). 
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On January 16, 1959, appellant prosecuted this appeal 
from the Commission's basic grants of January 30, 1958; from 


its dismissal of appellant's Protest on March 27, 1958; and 


from“its denial of a stay on December 19, 1958, 


| STATUTES: INVOLVED 
_ Certain pertinent: portions of the Communications Act of 
1934, 48 Stat. 1064, 47-U.S.C. $151 et seq., are set forth in 
appeliant’s"briet (Br. 19). In addition thereto, other perti- 
nent portions are as follows: 
Section 402(c) -- 


Such appeal shall be taken by filing a notice of 
appeal with the court within thirty days from the date 
upon which public notice is given of the decision or 
order complained of. *** 


Section 405 -- 


After a decision, order, or requirement has been 
made by the Commission in any proceeding, and* party 
thereto, or any other person aggrieved or whose interests 
are adversely affected thereby, may petition for rehear- 
ing; and it shall be lawful for the Commission, in its 
discretion, to grant such a rehearing if sufficient 
reason therefor be made to appear. Petitions for rehear- 
ing must be filed within thirty days from the date upon 
which public notice is given of any decision, order, or 
requirement complained of. No such application shall 
excuse any person from complying with or obeying any 
decision, order, or requirement of the Commission, or 
operate in any manner to stay or postpone the enforce- 
ment thereof, without the special order of the Commis- 
sion. The filing of a petition for rehearing shall not 
be a condition precedent to judicial review of any 
such decision, order, or requirement, except where the 
party seeking such review (1) was not a party to the 
proceedimg resulting in such decision, order, or 
requirement, or (2) relies on questions of fact or law 
upon which the Commission has been afforded no op- 
portunity to pass. Rehearings shall be governed 

“by such general rules as the Commission may establish, 


* Should obviously read “any”. 
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except: that no evidence other than newly discovered 
evidence, evidence which has become available only 
since the original taking of evidence, or evidence 
which the Commission believes should have been taken 
in the original proceeding shall be taken on any re- 
hearing. The time within which a petition for review 
must be filed in a proceeding to which section 402(a) 
applies, or within which an appeal must be taken under 
section 402(b), shall be computed from the date upon 
which public notice is given of ordas disposing of all 
petitions for rehearing filed in any case, but any 
decision, order, or requirement. made after such 
rehearing reversing, changing, or modifying the 
original order! shall be subject to the same provisions 
with respect to rehearing as an original order. 
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SUMMARY OF THE ARGUMENT 


I 


The Commission properly dismissed the appellant’s 
Protest, since it contained only conclusory allegations and 
did not state'“with particularity the facts relied upon siete 
.a& showing that the grant was improperly made or would other- 


wise not be in the public interest." Its earlier pleadings 


in opposition to the applications of Montana Microwave do 


not supply this factual particularity, since they too are 
entirely conclusory in nature. This protest does not meet 
the test enunciated in Federal Broadcasting System, Inc. v. 
Federal Communications Commission, 96 U.S. App. D.C. 260, 225 
F.2d 560, a test which has clearly not been relaxed by the 


1956 amendments to the Communications Act. 
II 


The denial of a stay of the effectiveness of these micro- 
wave relay grants by the Commission was proper, since appellant 
failed to present any proof of irreparable injury to the public 
in the absence of this relief. No proof was presented showing 
a loss of advertising revenue. The mere fact that the Commis- 
sion in Docket No. 12,443 was studying the impact of CATV 
systems on local television stations was not justification for 


a stay. Likewise, the decision not to authorize new grants to 
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microwave common carriers pending the conclusion of this 


Enquiry did not entitle Capital City to a stay. 


IilI 
This Court is without jurisdiction of appellant's appeal 
from the January 30, 1958, grants, since no appeal was filed 
within thirty days after public notice of these grants. 
Neither Capital City’s protest nor its subsequent plead- 
ings are proper petitions for rehearing of the basic grants 
under Section 405 of the Communications Act. 
IV 
The grants to Montana Microwave were properly made. It 
met the legal test for common carrier status. Since other 
methods of transmission of television signals, such as 
coaxial cables, could properly have been employed for the 
rendition of this service, it would have been arbitrary to 
deny the use of this method to this carrier. The public in- 
terest standard for a common carrier does not and should not 
require evaluation of the same factors applicable to broad- 
casters, and the applications here met the test of serving 
the public interest. Appellant's competition came from the 


CATV system, not from Montana Microwave, and it would be 


improper to regulate indirectly the CATV by regulating the 


common carrier whose services-the CATV purchases. 
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ARGUMENT 
APPELLANT'S PROTEST WAS PROPERLY DENIED 
BECAUSE IT FAILED TO MEET THE STATUTORY 
REQUIREMENT OF SPECIFYING WITH PARTICULARITY 
THE FACTS RELIED UPON BY PROTESTANT. 

. The Commission found, when granting a construction 
permit to Montana Microwave for the extension of microwave 
facilities to Helena, that this grant was in the public 
interest. Accordingly, before Capital City was entitled to 
a hearing on its opposition to this grant, Section 309(c) 
of the Communications Act of 1934, as amended, 47 U.S.C. 
$309(c), required that the protest filed "shall specify 
with particularity the facts relied upon by the protestant 
as showing that the grant was improperly made or would 
otherwise not be in the public interest." /emphasis supplied/ 
As the Commission found, this the appellant clearly failed to 
do (R. 93). 

Examination of the protest (R. 54-67) reflects that 
in no sense can it be interpreted as meeting the statutory 
test. It is replete with conclusory allegations, not directed 
to a factual treatment of the problems at issue before the 
Commission. The Commission's Memorandum Opinion and Order 
(R. 90-94), after giving appellant the maximum benefit in 
interpreting its protest to find it was a party in interest, 


properly observed that this protest was directed to one 


ultimate thesis, i.e. that Microwave was not a bona fide 


common carrier because it would serve only one customer. 


Clearly this is not the equivalent of a factual statement that 





=e en 


would serve to question Montana Microwave's ability or inten- 


tion to serve other interested customers or reflect an intention 
/ 


to restrict its offer of service to one subscriber. Appellant's 
reluctance to fulfill the statutory requirement is all the more 
glaring in view of the fact that the Commission had specifically 
called to Capital City’s attention (R. 51) its basis for the 
grant to Microwave, by reference to its decision in Intermountain 
Microwave, 16 Pike & Fischer, R.R. 733. With appellant failing 
to set forth with particularity facts that would show Microwave 
did not meet the test of a “common carrier" - viz. the holding 
out to the public of an offer to serve all who desire service, 
upon reasonable demand, without discrimination and pursuant 

to legally applicable tariffs (R. 93) - the Commission properly 
concluded that the statutory requirement of Section 309(c) 

had not been met and that, accordingly, the protest should be 
dismissed. 

Apart from this abortive attempt to refute Montana Micro- 
wave’s status as a common carrier by the use of conclusory 
allegations, there is nothing contained in the protest that 
purports to be a factual attack upon the grant. Bare conten- 


tions and conclusions that appellant will be forced to close 


T] As the Commission and appellant were both aware at the 


time the applications were first considered, Montana Microwave 
was in fact already serving additional subscribers inother 
areas. in Kalispell, Montana, it served both a CATV system 
and a local television station. In addition, the tariffs it 
had filed contained! offers to serve all who applied in con- 
formity with those tariffs. Moreover Montana Microwave 
specificzlly advised Capital City that its common carrier 
facilities were available to serve KXLJ-TV at Helena pursuant 
to its tariffs. 
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down its operations as a consequence of the grant (R. 55, 
Pe ee any showing of prospective loss of advertising 
revenues or listeners, and without showing that extraneous 
factors would not be the cause of imagined future operating 
difficulties, are certainly not sufficient to meet the test 


which is imposed by the statute upon a protestant. Appel- 


lant*s sweeping assertions that competition is unfair when 


it eomes from a common carrier, or from a CATV system unregu- 


lated by the Commission (R. 58), that this competition will 
cause the collapse of free television broadcasting in Helena 
(R. 60) and that there will be a loss of advertising revenues 
(R. 62) can certainly not suffice as specifying “with particu- 
larity /of/ the facts relied upon." 

To the extent that appellant may contend that its 
earlier pleadings supply the missing factual specificity, 
examination of these pleadings shows that they too are no more 
than lengthy harangues, almost entirely conclusory in nature, 
arguing the unfairness of permitting CATV competition with 
local television stations. This was not an inquiry into the 
propriety of an authorization to a CATV system that would 
compete with appellant (though, had it been, it is still un- 
likely that these pleadings would have met the test of 


specificity). Where the question at issue is the propriety 


_2/ Appellant seems to allege that the grant places Montana 
Microwave in competition with it. The nature of such competi- 
tion is, of course, unspecified, perhaps because appellant 
recognizes its competition comes from the user of this service, 
not from the common carrier. 
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of an authorization to a common carrier the use of whose faci- 
lities by some member of the public might indirectly affect the 
competitive position of appellant, these pleadings are patently 
inadequate. 

Subsequent to this proceeding, the Commission, in Docket 


No. 12443 noted several objections to the position apparently 


advocated by appellant: “First, [the proposition of denying 


CATV access to common carrier communication circuits] would 
constitute indirect regulation and control of CATV systems 
over which the law has provided no clear direct jurisdiction. 
Second, it would represent a novel and questionable departure 
from normal common carrier regulation to preclude service to 
particular classes of users rather than, as is the normal case, 
to authorize and require common carriers to provide service 
without discrimination to all users.” Yet, appellant produced 
nothing in its protest or earlier pleadings in this matter 
that constituted a particularized factual showing on these 
serious questions. 

The Commission does not argue there is an arithmetical 
measurement as to the degree of specificity required by the 
provisions of Section 309(c). The standard enunciated by 
this Court in 1955 in Federal Broadcasting System, Inc. v. 
Federal Communications Commission, 96 U.S. App. D.C. 260, 225 
F.2d 560 (1955), cert. den. 350 U.S. 923, calls for “an 
articulated statement of some fact or situation which would 


tend to show, if established at a hearing, that the grant of 
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the license contravened public interest, convenience and 
necessity, or that the licensee was technically or financially 
unqualified, contrary to the Commission's initial finding.“ 
However, in the light of the difficult problems implicit in 
the position that appellant now seeks to raise before this 
Court, it is peculiarly appropriate that it should be required 
to have furnished the Commission with factual material setting 
out with specificity the basis for its position. 

While the decision of this Court in the Federal case, 


ibid, reflects a broad construction of tle particularity 


requirements of Section 309(c), the conclusory allegations 


presented by appellant do not meet that test. Moreover, the 
provisions of Section 309(c), in effect at the time Federal 
was before this Court, have been amended, so that it is no 
longer sufficient to specity with particularity “the facts, 
matters and things relied upon”; instead, a protestant must 
specify “with particularity the facts relied upon.” P. L. 
391, 84th Cong., 2nd Sess., Jan. 20,'1956, 70 Stat. 3 /emphasis 
supplied7. At the time Congress amended the protest pro- 
visions of the Communications Act, 47 U.S.C. 309(c), it was 
clear that they were attempting to tighten the requirements 
and procedures of the protest system. House Report 1051, 
H.R. 5614, 84th Cong., lst Sess. Thus, the original bill 
introduced to effect this tightening, H.R. 5614, 84th Cong., 
lst Sess., provided that a protest should be set for hearing 


with respect to “matters set forth in the protest", but in 
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Committee and on the floor of Congress, this provision was 


amended to provide for hearing on “facts set forth in the 


protest." Cong. Record, 84th Cong., lst Sess., July 21, 1955, 


p. 9619. femphasis supplied/. Surely, these changes in the 
statute, coupled with Congress* manifested intention to 
tighten the protest’ procedures, illustrate that the conclu- 
sory allegations are not sufficient to meet the statutory 
requirements of Section 309(c). 


II. THE COMMISSION PROPERLY DENIED APPELLANT'S 
PETITION FOR STAY AFTER IT HAD COMPLETELY 
FAILED TO ESTABLISH LIKELIHOOD OF IRREPARABLE 
INJURY TO THE PUBLIC WERE A STAY NOT GRANTED. 


The vagueness, lack of particularity and failure to 
plead facts substantiating its contentions shown by petitioner 
in its protest is further extended in its petition for stay 
of the effectiveness of the construction permit granted to 
Montana Microwave (R. 112-120). Although the duty of show- 
ing irreparable injury to the public, in the absence of the 
relief sought, was clearly upon Capital City, cf. Administra- 
tive Procedure Act, Sec. 10(d), 60 Stat. 23% 5 U.S.C. §1010(d), 


Virginia Petroleum Jobbers Assn. v. Federal Power Commission, 
U.S. App. D.C. _|, (No. 14,583, decided August 29, 1958), 


oo ounne? 


3) We recognize that in a different context, see the 


Commission's brief in Federal Broadcasting System, Inc. v. 


Federal Communications Commission, No. 14,418, now pending 
before this Court, where the appellant was arguing these sta- 


tufory changes broadened the test of a protest, the Commission 
stated these statutory changes did not change the test of 
particularity so as|to effect a broadening. In substance we 
are not here, or in that case, contending the basic test 

has bee: changed, only that the intent of Congress has again 
been demonstrated to insist upon a statement with factual 
particularity rather than conclusory vagueness. 
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it clearly failed to meet this test in the instant situation. 


Under these circumstances the Commis es Ones denial of this 


motion for stay was entirely proper. 

Appellant's petition for stay, filed some eight months 
after denial of its protest, and just five weeks before 
Montana Microwave commenced the operations attacked here, 
contains little more than a general allegation that its local 
television station will face “devastating competition” in the 
"marginal Helena market" (R, 113). As the Commission noted, 
Capital City failed to show “income which would be lost as 
a result of the denial of the Stay requested, and its current 
balance sheet and financial profit and loss status" (R. 136). 
No showing was made as to even one current advertiser who 
had cancelled or who threatened to cancel his contract with 
appellant, nor was specific reference made to a single local, 
regional, or national advertising account which would have 
been secured but for the operation here challenged. Likewise, 
there was no showing of an increase in the number of subscribers 
to the Helena CATV system as a consequence of its approaching 
Spokane programming. Appellant's failure to produce such 
evidence, were it available, cannot be explained on the basis 
that the Spokane programs were not yet being carried into 


Helena, since the grant was made as long ago as January 30, 


_W This is so entirely aside from the fact that after 
appellant's petition for reconsideration of the dismissal 
of its protest was denied, there remained no action upon 
which a stay order would normally have been based. 
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1958, with advertisers and listeners thus having knowledge. 
of the prospective importation of Spokane programming, with 
its consequent effect upon their future planning. 

Apart from the obvious fact that petitioner's allegations 
were not verified by affidavit, and had no substantiation 
other than the signature of its counsel - not a party with 
personal knowledge of the facts involved - the generality of 
these allegations and the lack of substantiation for them 
clearly justified the Commission's refusal to invoke the 
extraordinary relief of a stay of the effectiveness of its 
earlier grant. Irreparable injury to the public is not 
established by petitioner’s bare statement that it fears com- 
petition, Even now petitioner apparently seeks to manufacture 
an irreparable injury situation by its unsupported claim that 
Montana Microwave's relaying Spokane television programs to 
the Helena CATV system has forced Helena's local station off 
the air (Br. 41). We submit that proof cannot be so unilat- 
erally made. 

Had the Commission granted this petition for a stay, 
the Helena viewing community would have been deprived of the 
popular network programming it was to receive for the first 
time. Against this tangible loss, the Commission could only 
consider the intangible, unsubstantiated, unknown possibility 
of loss from increased competition with petitioner for the 


Helena television audience. Faced with: this choice of certain 


loss to the public, against possible private disadvantage, 
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it clearly was reasonable for the Commission to insist upon 


a real showing of irreparable injury to the public, rather 


than an imagined claim. 

Petitioner further argues in substance, both in its 
petition for Stay (R. 114) and in its brief (Br. 41 et seq), 
that the Montana Microwave operations should not have been 
permitted to commence in January 1959, because the Commis- 
sion had already concluded that microwave television relay 
systems were contrary to the public interest because of the 
inquiry on this subject presently under way in Docket No. 
12443 (the scope of which inquiry has already been before 
this Court in Mesa Microwave, Inc, v. Federal Communications 
Commission, __ U.S. App. D.C. __ (No. 14,729 decided December 
24, 1958)). Clearly such a conclusion is unwarranted. The 
Commission in this Inquiry has done no more than it has 
indicated, i.e., to conclude that this problem warranted 
Study, as to the problems from increased competition to 
local broadcasters, the legal authority of the Commission to 
act in this field, and the extent such authority, if any, 
Should be invoked. There has been no determination that 
grants to microwave carriers, including intervenor, are 
other than in the public interest. Indeed, the notice of 

inquiry specifically notes the serious doubts of the Commis- 
Sion as to the legal propriety of indirect regulation of 
CATV systems which are beyond the direct jurisdiction of the 
Commission and precluding service to particular classes of 


users of common carrier facilities, see p.14, Supra. More- 
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over, the “freeze" adverted to by petitioner (Br. 42) was not 
retrospective in nature, but rather prospective only in opera- 
tion. The Commission did no more than announce that, pending 
the results of this inquiry, it would not authorize new grants 
of construction permits to microwave common carriers serving 
an area where local: television service was available. But 

the Commission never concluded that any grants of construction 
permits or licenses| already in effect should be revoked, stayed 
or even questioned. Thus, despite petitioner's assertions to 
the contrary (Br. 44), the true facts are that, since the 
release of the Commission's Notice of Inquiry in Docket No. 
12443, licenses have been granted to, and operations commenced 
by, ten other common carrier microwave radio systems which 
received their construction permits DEsOr to that date. Four 
of the communities so served, aside from Helena, already had 


television service. The appellant's strained accusations of 


discrimination, caprice or arbitrariness simply have no basis 


in fact. 


Ili. THIS COURT IS WITHOUT JURISDICTION OF 
CAPITAL CITY'S APPEAL OF THE JANUARY 30, 
. 1958 GRANT OF MICROWAVE RADIO RELAY 
FACILITIES, ITS APPEAL HAVING BEEN FILED 
AFTER EXPIRATION OF THE STATUTORY PERIOD 


FOR APPEALING SUCH GRANTS. ‘ 
Appellant attacks not only the denial of its protest 

‘in this appeal filed January 16, 1959, but the Commission's 

January 30, 1958, grant of construction permits for these 


microwave relay facilities, as well. Examination of the 
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background facts in this case discloses that the statutory 


30-day period for filing an appeal from this grant had long 
Since passed when this appeal was filed. 47 U.S.C. 402(c). 
While Section 405 of the Communications Act, 47 U.S.C. 405, 
provides that this period for appeal “shall be computed from 
the date upon which public notice is given of orders disposing 
of all petitions for rehearing filed in any case...", there 


were, in fact, no petitions for rehearing filed by appellant 


from these January 30, 1958, grants. 


We recognize that appellant may contend that its defec- 


tive protest, filed February 28, 1958 (R. 54-67), constitutes 
a petition for rehearing within the meaning of Section 405. 
This pleading, however, does not purport to seek a sre | 
before the Commission under the procedures of Section 405, 
It sought merely to activate the machinery of Section 309(c), 
with its requirements for expeditious hearings, postponement 
of the effective date of the Commission's earlier grants and 
hearing upon delineated issues, 

Nothing in the 1952 amendments to the Communications Act, 
establishing the protest machinery, indicates that Congress 
intended that the right of protest under Section 309(c) auto- 
matically carried with it a simultaneous invocation of Section 
405 procedures (when not specifically pleaded). 66 Stat. 711, 
47 U.S.C. 309(c¢). In any event, the Commission's Memorandum 


3/ This pleading clearly states it is a "Protest" under 


Section 309(c) of the Communications Act of 1934 (R. 54). 
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Opinion and Order dismissing this protest was released 


March 27, 1958, far more than 30 days priorto the filing of 


this appeal (R. 94). 

The only pleading filed by Capital City, the denial of 
which was within the 30-days immediately prior to January 16, 
1959, Gestion this appeal was filed) is its Petition for Recon- ; 
Sideration of the dismissal of its protest. (R. 95-102). 

The petition for reconsideration was not, of course, filed 
with the Commission within 30-days from January 30, 1958, when 
public notice of this grant was given, Accordingly, it cannot, 
considered alone, suffice to constitute an effective petition 
for rehearing under Section 405. In order to validate both 

the protest and the petition for reconsideration as, together, 
being filed within thirty days subsequent to the January 30, 
1958, grants and thereafter appealed from within thirty days 
after final Commission action thereon requires holding that, 
(1) these pleadings are both under Section 405 of the Communica- 
tions Act, and (2) that this section permits a second petition 
for rehearing, with the time for computing the 30-day appeal 
period commencing on disposition of the “second petition for 
rehearing.” The Commission's Rules do not contemplate more 


than one petition for rehearing, 47 C.F.R. $1.191. The need 


for administrative finality is, by itself, sufficient argument 
to strike down any such practice which would condone the filing 
of repetitive and perhaps endless petitions for rehearing 

SO as to extend indefinitely the time permitted for an appeal 


to this Court, 
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To the extent appellant May contend that Albertson vy. 
Federal Communications Commission, 87 U.S. App. D.C. 39, 182 

F.2d 397 (1950), condones a second petition for rehearing 
as effecting an extension of the 30-day period, Albertson is 

readily distinguishable. In the instant case, the Commis- 


Sion did not, when considering the petition for reconsidera- 


tion, nngeane into the merits of the January 30, 1958, 


grants; but instead reaffirmed its holding that the protest 
failed to meet the Statutory test of factual particularity. 
The Commission specifically refused to inquire into the merits 
of these matters (R. 134). It must therefore be concluded 
that appellant failed to perfect its appeal from the 
January 30, 1958 grants within the 30-day period of Section 
402(c), and this Court is accordingly, without jurisdiction 
of any appeal of these grants, 

IV. THE COMMISSION PROPERLY GRANTED MONTANA 


MICROWAVE*S APPLICATIONS FOR CONSTRUCTION 
PERMITS TO EXTEND ITS EXISTING MICROWAVE 
a nn ht AE 


RELAY SYSTEM, 


Although the Commission firmly believes that the propriety 
of its January 30, 1958, grant of construction permits to 


Montana Microwave is not properly before this Court, for the 


37" No change of circumstances was adduced in this pleading 


as might have required or justified an inquiry into the merits. 
Cf. Enterprise Company v. Federal Communications Commission, 
97 U.S. App. D.C. 374, 378, 231 F.2d 708, 712 (1955). 


_Y Conversely, in Albertson, the Commission's inquiry into 
the merits of the case was the very basis for this Court's 
recognition of the validity in those circumstances of a 
second petition for rehearing. 





ay.) 
reasons already discussed, we consider it appropriate to dis- 
cuss the basis for the Commission*s action in order that the 
Court may be aware of the Commission"s reasoning and conclu- 
Sions on this issue, 

Appellant now vigorously attacks classification of 
Montana Microwave as a communications common carrier, in 
connection with these January 30, 1958, grants (Br. 28). 
Nevertheless, at the time the grants were made, appellant had 
not opposed the applications on this basis, in fact even con- 
ceding that Montana Microwave was a common carrier (R. 18). 
Montana Microwave was classified as a common carrier well 
before the time of these applications; in this proceeding it 
sought only to extend its existing network of common carrier 
facilities already serving numerous customers in various com- 
munities, so as to serve its requesting subscriber in Helena 
(R. 5). 


There has never been any question that Montana Microwave 


has complied with its common carrier tariffs on file with the 


Commission, properly serving all who applied.. Thus, at 
Kalispell, Montana, both the local CATV system and the local 
television station were its customers (R. 78). It has already 
offered to serve appellant in Helena (R. 78). Its tariffs 
provide that its point-to-point microwave service “is avail- 
able to any person who wishes to become a subscriber." (R. 78). 
Appellant apparently contends that the fact that these 


point-to-point microwave transmission services generally 
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serve a limited group in and of itself prevents Montana Micro- 
wave from being classified as a common carrier. Of course, 
this contention is not the proper test for common carrier 


status. The list of common carriers who normally serve a 


specialized class of customers is extensive. Within the last 


few weeks this Court has had occasion to deal with the activities 
of a communications common carrier serving a limited segment 

of the public, the press. See Press Wireless, Inc, v. Federal 
Communications Commission, __ U.S. App. D.C. __ (No. 14,536, 
decided February 12, 1959). Certain communications services 
regulated by the Commission as common: carriers customarily serve 


only one subscriber in a community. See Matter of Allocation 


of Frequencies and Promulgation of Rules and Regulations for a 
Theatre Television Service, 9 Pike & Fischer, R.R. 1528, 1538. 


Classifying these operations as common carriers clearly com- 
ports with the Supreme Court*’s statement in The Tap Line Cases, 
234 U.S. 1, 24 (1914): 


It is insisted that these roads are not 
carriers because the most of their traffic 
is in their own logs and lumber and that 
only a small part of the traffic carried 
is the property of others. But this con- 
clusion loses sight of the principle that 
the extent to which a railroad is in fact 
used, does not determine the fact whether 
it is or is not a common carrier. It is 
the right of the public to use the road'‘s 
facilities and to demand service of it 
rather than the extent of its business 
which is the real criterion determinative 
of its character. 


To the extent appellant relies on I.C.C motor transporta- 


tion cases in denying these specialized operations classification 
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as common carries, it overlooks a basic distinction between 


motor transportation and communications problems. The motor 
carrier has access to a relatively unlimited network of roads 
and facilities, with numerous alternatives for meeting the 
public need. However, the inherent limitations of the radio 
spectrum dictate the necessity of requiring certain uses of this 
spectrum to remain in the semi-public domain of a common carrier, 
where its rates, service and availability are subject to regula- 
tion for the benefit of the public. To classify these point- 
to-point microwave systems other than as common carriers would 
deprive the public of rate regulation over them and permit the 
denial of these scarce and valuable frequencies to segments 

of the public. 

The Commission recognized that other methods than nmicro- 
wave relay are available for transmission of network programming 
to CATV systems, such as the coaxial cables of the Bell system. 
Intermountain Microwave, 24 F.C.C. 54, 16 Pike & Fischer, R.R. 
733. An argument that the Bell system in any of its activities 
is not a common carrier and that, thus, its rates, activities 
and services are not subject to the public interest regulation 
applicable to common carriers, would certainly come as a sur- 
prise to both American Telephone & Telegraph Company and the 
public generally. Should the Commission deny Montana Microwave 
the common carrier classification which the Bell system has, 
the CATV systems would be forced to turn to Bell for relay 


of the network programming demanded by their customers, either 
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through Bell microwave relay systems, or through their coaxial 
cables. (The Bell system long since has entered the field 
of point-to-point microwave television transmission. 24th 
Annual Report, F.C.C. 41). Surely the policies expressed in 
the anti-trust laws of the United States militate against deny- 


ing local or regional operators the opportunity -to provide a 


service demanded by the public, inasmuch as that service clearly 
8 


could be furnished by the Bell System. 

While the Commission must, of course, consider the 
public interest in authorizing a common carrier to extend its 
existing services, it is not faced with an evaluation of the 
Same matters as those which are before it in evaluating an 
application for a broadcasting license. For example, a common 
carrier need not have its proposed programming, or its associa- 
tion with local activities, subjected to Commission scrutiny, 
as does a broadcaster, Thus, in Texas et al v. United States, 
292 U.S. 522 (1934), the Supreme Court recognized that the 
“public interest" in regulating common carriers is not the 
same as all that term might imply in a different context: 

The criterion to be applied by the 


LInterstate Commerce/ Commission in 
the exercise of its authority...is 


_%/ The use of coaxial cables for transmission of network pro- 
gramming is far more expensive than using microwave relays. 
Thus, requiring use of coaxial cables (which are generally a 
Bell system operation) for this service would not only close 
this field to local entrepreneurs, but would be far more expen- 
sive to the viewing public, since increased costs to the CATV 
System are likely, in turn, to be passed on to its customers. 
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that of the controlling public interest. 
And that term as used in the statute is 
not a mere general reference to public 
welfare, but as shown by the context and 
purpose of the Act, has direct relation 
to adequacy of transportation service, to 
its essential conditions of economy and 
efficiency, and to appropriate Provision 
and best use of transportation facilities. 


See also New York Central Securities Corporation vy. United 
States, 287 U.S. 12 (1932). The Commission's rules similarly 
look to a showing of different factors in authorizing exten- 
sion of common carrier facilities than are involved in broad- 
casting applications. F.C.C. Rule 21.700 et seq., 2 Pike & 
Fischer, R.R., part 2, p. 71:121. Under these criteria, the 
applications filed by Montana Microwave qualified for the grants 
that were made. 


As the Commission Stated at the time of making these grants, 


are claim of ruinous competition to its television sta- 
9 


tion from Montana Microwave fails to square with the nature 

of the operations. Montana Microwave, a communications 

common carrier, is not, in any sense, competing with Capital 
city. Any competition appellant faces will come from the 
Helena CATV system, a customer of Montana Microwave. inter- 
mountain Microwave, 24 F.C.C. 54, 16 Pike & Fischer, R.R. 733. 
What ea seeks is not Commission regulation of the Helena 


CATV system, but indirect regulation of this customer through 


9 7 This local Station was a “satellite” of the Butte, 


Montana, station and had limited local programming. 


J10/ The Commission has since held that CATV systems are not 
subject to its regulatory powers under the Communications Act 


of 1934, as amended, Frontier Broadcasting Co. v. JE, Collier, 
et al, 24 F.C.C. 251, 16 Pike & Fischer, R.R. 1005 (1958). 





a 


the regulation of the microwave relay system that furnishes 
its communication circuits, Indirect regulation of this 
nature would lead to the untenable situation where the Commis- 
sion would police access to common carrier communications 
facilities by lawful subscribers. If such indirect regulation 
should be required to protect Capital City, the next question 
might well be whether the Commission should deny its regulated 
common carriers the right to furnish a telephone to a CATV 


System, or to deliver it telegrams. While we do not suggest 


that Capital City would press such a contention before this 


Court, the logical extension of their present position leads 


inevitably to such conclusion, 
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CONCLUSION 


For the foregoing reasons, the Commission respectfully 


submits that this Court should affirm the Commission's orders 


under attack in this proceeding, by affirming the Commission's 
dismissal of the protest and denial of the stay. In addition, 
this Court should refuse to accept jurisdiction over this 
attack on the Commission's January 30, 1958, grant. 


Respectfully submitted, 


JOHN L. FITZGERALD, 
‘General Counsel 


MAX D. PAGLIN, 
Assistant General Counsel 


JERRY M. HAMOVIT, 
Counsel 


Federal Communications Commission 


February 27, 1959 
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On January 30, 1958 the Commission granted to Mon- 
tana Microwave authorizations to construct microwave 
radio relay facilities whose obvious sole purpose was to 
feed programs of Spokane television stations to the 
Helena CATV system. Appellant, the only authorized TV 
station in Helena, had alleged that a grant of these au- 
thorizations would destroy the economic basis for local 
television broadcasting in Helena, supporting this allega- 
tion with detailed facts and reasoning which showed how 
and why the importation into Helena of the programs 
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of distant metropolitan cities would inevitably drain away 
advertising support for Appellant’s station. The Com- 
mission nevertheless held that, under the public interest, 
convenience and necessity standard of Section 309 of the 
Communications Act, it was compelled by law to grant 
the applications and was prohibited by law from consid- 
ering their effect on local television broadcasting in 
Helena. The Commission reasoned (1) that it was com- 
pelled to recognize Montana Microwave as a common car- 
rier since it met the only true test of common carrier 
status—viz., a profession of willingness to serve all, and 
(2) that it could not deny the application of a “common 
carrier” because of competitive effects between Appellant 
and one of that common carrier’s customers, even though 
the foreseeable competitive effect was the destruction of 
Appellant’s Helena station. 


The issues of this case are restated because our op- 
ponents so determinedly avoid or minimize any discussion 


of them. They urge that this Court cannot and must not 
pass upon or look at the wellspring of this controversy— 
the Commission’s January 30 determination to grant the 
microwave applications, irrespective of the results to local 
television broadcasting (J.A. 78-85, 21). We submit that 
there is no tenable theory on which the Court is precluded 
from reviewing the Commission’s January 30 grants. 


I. This Court Has Jurisdiction To Review the Validity 
of the Commission’s January 30 Decision 


Our opponents’ contention appears to be that this Court 
would have jurisdiction to review the Commission’s Jan- 
uary 30 decision only (1) if Appellant had appealed that 
decision within the statutory thirty-day period or (2) if 
it had both filed a petition for reconsideration of that 
specific decision within thirty: days of its rendition, and 
then appealed a denial of such a petition within a further 
thirty-day period. Their theory is that, instead of pursu- 
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ing one of these courses, Appellant elected to protest 
under Section 309(c) of the Communications Act the Com- 
mission’s decision of January 30. This protest, in their 
view, was ineffective to toll the statutory appeal period. 
Accordingly, as they argue, the current appeal raises 
questions only as to the validity of the Commission’s |ac- 
tion in denying the protest, not as to the validity of the 
Commission’s original grants. | 


It is immediately obvious that this theory carries a 
heavy handicap. If this view is correct, and if it has any; 
practical consequences, this Court’s function to review the 
merits of Commission determinations would be seriously 
reduced. Instead of permitting this Court to examine 
the merits of Commission determinations, our opponents 
would confine the Court, in all cases where protests were 
filed, to a mere examination of the propriety of the pro- 
tests, as procedural devices. There is no reason to be- 
lieve that Congress, when it enacted Section 309(¢) as ian 
additional remedy, meant thereby to de-emphasize this 
Court’s appellate functions and to reduce its role to pass- 
ing upon the pleading sufficiency of protests. This Court 
has the important function, by right and obligation, to 
review the merits of Commission determinations and 'to 
insure that Commission actions comply with its statutory 
mandate. This Court is not confined, where persons ag- 
grieved utilize the protest procedure, to the sterile role 
of saying whether the protest was or was not an effective 
pleading, leaving substantive issues dangling in the air. 








Our opponents’ contention is in all events an unreal one, 
substantially founded on semantics and elliptical expres- 
sion. While denying this Court’s jurisdiction to review 
the Commission’s January 30 grant, no one denies this 
Court’s jurisdiction to review Appellant’s “protest.” But 
our opponents stop short and hard after the single word 
“protest”. No indication is ever given what was pro- 
tested or of what Appellant’s protest consisted. | 
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Appellant did not “protest” in the abstract or in a 
vacuum. It protested the Commission’s decision of Janu- 
ary 30, sharply: attacking the validity of that decision and 
concluding with a prayer that the Commission set it aside 
(J.A. 30). It is a fruitless exercise in semantics to argue 
that the Court may examine the validity of the “protest” 
but not the validity of the Commission’s decision pro- 
tested. There is no means by which this Court can pass 
upon the merits of Appellant’s protest, directed against 
the Commission’s January 30 decision and praying that 
it be set aside, without examining the merits of that de- 
cision. 

A single example of the issues posed by Appellant’s 
protest discloses how unreal and impossible is our oppon- 
ents’ attempt to confine this Court to a consideration of 
Appellant’s protest per se, excluding all consideration of 
the Commission’s January 30 decision. Appellant’s pro- 
test asserted that the Commission was required to hear 
and determine “whether it is in the public interest to au- 
thorize an extension of service of Montana Microwave 
* * * regardless of whether such extension will result in 
eliminating the only existing television station in Helena” 
(J.A. 29). Appellant was here merely restating in its 
protest as one of the issues the essential holding of the 
January 30 decision. The Court’s consideration of this 
issue, undeniably posed by the protest and of which it 
eoncededly has jurisdiction, will thus inevitably overlap 
and bring into question the validity of the January 30 
decision. 


The Communications Act gave Appellant the right to 
oppose a grant of the challenged applications, to protest 
their grant when made, and to petition the Commission 
for reconsideration of a decision denying the protest. 
When the administrative remedies available to Appellant 
were exhausted, a timely appeal from denial of its last 
available pleading threw into issue the substantive issues 
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of the entire Commission proceeding. That iucaeitig 
was an integrated, cohesive whole, not to be fragmentized, 
with the Court permitted to review only the latter frag- 
ments. There is neither reason nor authority for the view 
that a litigant proceeds to exhaust his administrative rem- 
edies at the extreme peril that subsequent judicial review 
will confine the Court to passing only on the procedural 
propriety of the latter pleading stages. | 





The decision in Federal Broadcasting System v. Federal 
COMM CAN ONS Commission, 96 U.S. App. D.C. 260, 225 

F. 2d 560, discloses the error of our opponents’ argument. 
There, a Rochester radio station protested the Commis- 
sion’s “quickie” grant of two previously competitive Ro- 
chester television applicants. This Court reversed the 
Commission’s denial of appellant’s protest in the view that 
the protest, by: alleging undue concentration of the media 
of mass communication, had raised a substantive issue [re- 
quired to be heard. But this Court did not stop short! at 
this point. Appellant had asserted that the “quickie” 
grant had prevented its filing a competitive application, 
and this Court resolved the issues raised by this allega- 
tion. It had jurisdiction to resolve and did resolve the 
Substantive issues, not merely procedural issues as to we 
propriety of the protest. 


In Albertson v. Federal Communications Commission, 
87 U.S. App. D.C. 39, 182 F. 2d 397, after this Court held 
that an appeal lay from a second petition for reconsidera- 
tion, it proceeded to examine the merits of the contro- 
versy. The Commission recognizes (mimeographed brief, 
p. 23) the force of this authority. Its attempted distinc- 
tion of the case is without relevance. The Commission 
says that in Albertson the Commission inquired into the 
merits of the controversy but that in the present case the 
Commission refused to inquire into the merits in denying 
Appellant’s petition for reconsideration. We do not be- 
lieve that Commission counsel intends to say, as it 4P- 
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pears to be saying, that the Commission denies petitions 
for reconsideration without inquiring into their merits. 
In Albertson, whether the Commission inquired into the 
merits of the controversy was important since the second 
petition for reconsideration was possibly untimely and 
could possibly: have been dismissed on the strictly proce- 
dural basis of its untimely filing. The fact that it was 
entertained on the merits alone made the appeal timely. 
In the present case Appellant’s petition for reconsidera- 
tion was admittedly timely filed and entertained by the 
Commission, and its denial could only have been predi- 
cated on a consideration of the merits of all the issues 
which it raised. The petition for reconsideration clearly 
raised every issue raised by Appellant’s protest which in 
turn raised the validity of the January 30 decision. 


It is difficult to see how the Commission can now con- 
tend that its denial of Appellant’s petition for reconsid- 
eration did not involve the January 30 grants, and did not 


permit Appellant to appeal from them. The language of 
its order of denial is flatly to the contrary. That order, 
after noting that Appellant’s petition for reconsideration 
was filed on April 25, 1958, recited that “the time within 
which to file a petition for reconsideration of the grant 
of the subject applications pursuant to the provisions of 
Section 405 of the Communications Act, expired on April 
26, 1958.” (J.A. 60, emphasis added). Thus the Com- 
mission, in denying Appellant’s petition for reconsidera- 
tion, specifically recognized, entertained, and passed upon 
it as a timely pleading for reconsideration of the Com- 
mission’s January 30 decision. The January 30 decision 
was thus clearly appealable. 


In any event, the essentially semantic nature of the 
problem is here again revealed. This Court cannot pass 
upon the merits of Appellant’s petition for reconsidera- 
tion or on its protest without determining the merits of 
Appelant’s contentions in both of those pleadings that 
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the cardinal January 30 decision was improperly reached 
and had to be set aside. Montana Microwave excellently 
makes the essential point in saying (Bricf, p. 3): 


“The protest procedure is essentially nothing more 
than a special type of rehearing. Thus, a protest 
under Section 309(c) is functionally identical to a 
petition for reconsideration under Section 405. Both 
seek reconsideration of the challenged Csmmission 
action. Metropolitan Television Company v. Federal 
Communications Commission, 95 U.S. App. D.C. '326, 

221 F. 2d 879.” | 

We agree with Montana Microwave in this statement 
and agree that the Metropolitan Television Company case 
determines precisely what Montana Miercwave asserts 
that it does. We disagree with Montana Microwave 
in the conclusion to be drawn. ‘We think it is clear that, 
if a protest under Section 309(c) is essentially nothing 
more than a special type of rehearing, this Court neces- 
sarily may and must examine what appellant prayed be 
reheard. | 


Entirely apart from any factors previously discussed, 
Appellant’s Petition for a Stay (J.A. 52-57) provides a 
basis for this Court’s review of the January 30 decision. 
The Commission errs in its statement (mimeographed 
brief, p. 23): “The only pleading filed by Capital City, 
the denial of which was within the 30-days immediately 
prior to January 16, 1959, (when this appeal was filed) 
is its Petition for Reconsideration of the dismissal of its 
protest.” Appellant’s stay petition was denied by Com- 
mission order released December 19, 1958 (J.A. 63-65). 
This Commission order is concededly before the Court! for 
review... This Court can scarcely review a petition to 








—_—oooO | 

1 Intervenor Montana Microwave refuses to make this conces- 
sion. Its argument is (Brief, pp. 4-6) that this Commission order 
is reviewable solely under Section 402(a), not Section 402(b)) un- 
der which Appellant has proceeded, because the petition for a 
stay of the challenged grants is not “intimately related” to! the 
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stay a grant, without reviewing the validity of the grant. 

Two decisions by this Court carry the clear implication 
that this Court, on appeal from the denial of a protest 
against a Commission grant, has jurisdiction to review 
both the protest and the Commission grant even though 
the appeal was necessarily not filed within thirty: days of 
the Commission grant. Greenville Television Company 
v. Federal Communications Commission, 95 U. S. App. 
D.C. 314, 221 F. 2d 870; Camden Radio, Inc. v. Fed- 
eral Communications Commission, 94 U.S. App. D.C. 
312, 220 F. 2d 191. In both cases the Court’s ruling on 
the protest resolved all the substantive issues and fully 
determined the rights of parties. The Court accordingly 
noted that it was unnecessary to pass on the validity of 
the grants but both opinions convey the clear suggestion 
that the Court had jurisdictional power to do so and 
would have done so, had any practical consequences at- 
tached.* 


Here, it is plain what our opponents hope to accom- 
plish by their insistence that this Court may review only 
Appellant’s protest, not the grants protested. They hope 
thereby to set sharp limits on this Court’s decision so that, 
even if it is generally favorable to Appellant, they will 


validity of the grants. Obviously this view has no merit. A peti- 
tion to stay a grant involves the propriety of the grant as clearly 
as does a subsequent protest, and should be equally sappenienle 
under Section 402(b). Metropolitan Television Co. Federal 
Communications Commission, 95 U.S. App. D.C. 326, 221 F. 2d 
879. Intervenor Helena TV, Inc. is very emphatic (Brief, p. 38) 
that Appellant’s stay petition was merely “an adjunct to a pend- 
ing protest or petition for reconsideration,” having been “filed 
pursuant to its then pending Petition for Reconsideration.” 


2Under Section 309(c) of the Communications Act as it then 
stood (prior to the 1956 amendments, 70 Stat. 3), this Court’s 
sustaining the protests automatically suspended the effectiveness 
of protested grants. Automatic suspension of the effectiveness of 
the grants was the practical equivalent of their invalidation, since 
the Commission was required to hear and determine the protests, 
and render a fresh decision on the new record. 
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later be able to contend at the Commission level that: this 
Court only determined that Appellant was entitled to a 
hearing, and that the microwave grants could and should 
be continued in effect throughout the prolonged Commis- 
sion hearing and decisional process. Such a result, as 
Appellant has indicated, would provide no practical relief 
to Appellant or to the people of Helena. Appellant’s ob- 
jective is the earliest possible restoration of local tele- 
vision broadeast service in the Helena area. This is econ- 
omically feasible only when importation of Spokane | isig- 
nals into Helena is stopped. 


This Court should leave no doubt as to the force and 
effect of its decision. Holding invalid the Commission’s 
January 30 decision making the grants would constitute 
the most effective means of resolving the substantive is- 
sues. A naked determination that Appellant filed a valid 
protest and is entitled to a hearing would resolve nothing. 
The essence of the Commission’s January 30 decision was 
that the destruction of Appellant’s station and of! the 
economic basis for television broadcasting in Helena were 
irrelevant to the grant of “common carrier” facilities. 
Thus, if this Court should strictly confine its decision to 
a determination that Appellant is entitled to a hearing, 
Appellant would gain nothing by establishing ata hearing 
that its station was destroyed by the microwave grants 
for the Commission held it can not consider the eee on 
Appellant of grants to Montana Microwave. 





Proper judicial administration urgently calls for this 
Court to examine the validity of the Commission’s Janu- 
ary 30 decision. This case can be sharply differentiated 
from the Greenville, Camden and most other protest cases. 
Here, there was prior opposition to the application and a 
demand for a hearing. As a result, the Commission did 
not, as in Greenville and Camden, make the grants by: 
simple orders of a few lines, thus failing to reveal’ the 
principles on which it acted. To the contrary, it rendered 
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a lengthy opinion spelling out in full detail the considera- 
tions which underlay the grant. These considerations 
largely consisted in assumed legal principles which sound 
judicial administration dictates should be reviewed. The 
Commission, in its own interest, should welcome the guid- 
ance of this Court as to the validity of these legal prin- 
ciples, and not resist, as it is here doing, definitive judi- 
cial determination. 


II. Other Contentions of Our Opponents Are 
Lacking In Merit 


In the belief that our original brief dealt comprehen- 
sively with the merits of this case we deem it necessary 
to advert only briefly to certain contentions made by 
our opponents. 


A. Montana Microwave as a “Common Carrier’. Al- 
though as noted the Commission and both Intervenors 
prefer to discuss procedural points, all continue to urge 
that Montana Microwave had to be accorded status as a 
“common carrier”, solely because it professed a willing- 
ness to serve all comers. To shore the position that Mon- 
tana Microwave is a true common carrier, our opponents 
repeatedly refer to the fact that Montana Microwave 
serves a local television broadcast station in Kalispell, 
Montana. For example, Montana Microwave argues 
(Brief, p. 17): 


“The fact that Montana Microwave serves a broad- 
cast station in Kalispell effectively refutes any con- 
tention that CATV systems are the only possible sub- 
seribers; that there is no public to serve. This is the 
more significant in view of the recent amendment of 
Section 4.632(b) of the Commission’s rules, 1 R.R. 
04.632(b), making television stations eligible for their 


1The Commission, of course, actually rendered its decision in 
the Intermountain case (J.A. 78-85), but Appellant was advised 
that the basic reasons for decision in its case were those set forth 
in Intermountain (J.A. 21) 
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own microwave relay facilities regardless of the avail- 
ability of common carrier facilities. This fact that a 
broadcaster may prefer to subscribe to the service of 
a common carrier instead of establishing his own fa- 
cilities parallels the experience in other communica- 
tion fields.” | 


In view of the strong reliance placed on service to the 
Kalispell station it is proper to quote the testimony of 
that station’s owner before the Senate Committee of In- 
terstate and Foreign Commerce to see whether there is 
substance to the view that the Kalispell station is an un- 
coerced and contented customer of Montana Microwave, 
and also for the light which is thrown on the general val- 
idity of Montana Microwave’s claim that it had to be ac- 
corded common carrier status. The station’s owner testi- 
fied (Television Inquiry, Senate Committee on Interstate 
and Foreign Commerce, mimeographed record, May 29, 
1958, pp. 482-485) : | 


“T believe most of the troubles of station KGEZ- 
TV are chiefly traceable to the Commission’s grant 
of that microwave application. I was apprehensive 
when the application was filed and I wrote to my 
Washington counsel to inquire what rights I might 
have. I was advised, to my surprise, that the Com- 
mission, based on past precedents, would reject any 
protest of this microwave application I might make. 
I was also told that the Commission would refuse to 
consider that the microwave application was intended 
as a practical matter to serve only CATV systems 
and accordingly would not consider the damaging 
effect on me, as a local broadcaster, or what reenfore- 
ing the CATV system with the microwave facilities 
would mean to live television service in Kalispell. 





“Since the grant of this microwave application 
meant that the Kalispell CATV system would jnow 
supply its subscribers with the programs of all three 
Spokane stations (offering all three network signals) 
it seemed necessary for me to arrange to obtain at 
least the NBC programs. Accordingly, I wrote my 
Washington counsel to learn what was necessary in 








12 


order to obtain a-similar microwave facility to import 
Spokane signals for rebroadcast on my television sta- 
tion. The bewildering reply was that the microwave 
company was classed by the Commission as a “com- 
mon carrier” in the area and that I could not obtain 
my own microwave facilities but would have to go to 
the microwave company servicing the CATV system. 
When I went to talk to the common carrier, I found 
that the people from the Missoula CATV company 
really did the negotiating. * * * 


“I would like to point out one particular aspect of 
the contract which I was forced to sign with the mic- 
rowave company in order to have it relay to me in 
Kalispell the signals of the Spokane NBC station. 
One portion of the agreement states that I could not, 
without the prior written consent of the microwave 
company, permit my station’s signals to be rebroad- 
east by television station, community antenna system 
or in any other form whatsoever. This is certainly 
a strange provision for a common carrier to include 
in its contract. Obviously this common carrier was 
endeavoring to restrict my broadcasting service so 
that no satellites, translators, or community antenna 
systems could make use of my: signals but would be 
forced to go to the microwave company to obtain 
them. On the one hand, the microwave company 
takes the position it can pick up and transmit Spo- 
kane signals to the Kalispell CATV system without 
the consent of the Spokane stations. But, on the 
other hand, they forbid me by contract, without the 
company’s approval, to permit any CATV system to 
use station KGEZ-TV’s signals. In other parts of 
the contract the microwave company undertook to 
pass to me all responsibility for any legal complica- 
tions that might result from the fact that it was pick- 
ing up the signals of Spokane stations without seek- 
ing consent. Just before the 1957 World Series, Mr. 
Gies, Manager of the Missoula CATV Company, sent 
for me—and as I stated before, the banker from 
Kalispell made a public statement in our meeting 
that the microwave company and the Missoula CATV 
Company is a hand and glove deal. I went to Mis- 
soula to see Mr. Gies and he told me he thought the 
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Missoula free television station KMOS-TV was going 

to pick up the World Series from my signals and 
rebroadcast it. He advised me if that was done that 

he would cut me off in Kalispell. I went to see Mr. 
John Shili, the manager of KMOS-TV and told him 
that there was no way in which I could permit him 

to pick up the World Series. Thus, thousands of 
viewers of KMOS-TV were deprived of the oppor- 
tunity of seeing the World Series. 

“I was required to pay $500 a month to the micro- 

wave company and obligated in a minimum amount 

of $18,000.” 2 

In the light of this testimony, Appellant clearly was 
raising a fundamental, not a frivolous, question when 
it sharply attacked the view that the Commission had to 
accord Montana Microwave common carrier status and 
when it contended that Montana Microwave was not a 
common carrier in any true sense. (J.A. 27). In Capi 
tol Broadcasting Company v. Federal Communications 
Commission, 103 U.S. App. D.C. 252, 257 F. 2d 630, Mis- 
sissippi and Oklahoma television stations operating on 
Channel 12 appealed from Commission orders granting to 
a New Orleans television station temporary authority to 
operate “experimentally” on Channel 12. The Commis- 
sion held that Capitol’s allegation that the New Orleans 
station was not proposing a bona fide experiment ade- 
quately raised legal issues as to which the Commission 
was required to grant a hearing. Here, Appellant’s alle- 
gations in its protest squarely challenged the claim of 








1The Commission amended its rules subsequent to the quoted 
testimony to permit television stations to operate their own pri- 
vate microwave systems. The Staff Report of the Senate Com- 
mittee on Interstate and Foreign Commerce termed this “a oom. 
mendable result, but one long overdue” and pointed out that 
result “the asserted common carrier status of the special mi = 
wave facilities servicing CATV systems has become even more 
tenuous than it originally was.” (Staff Report, p. 52). The final 
sentence of the testimony explains why the Kalispell station is 
still served by Montana Microwave. 
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Montana Microwave that it had to be considered by the 
Commission as a bona fide common carrier. 


Apart from Appellant’s sharp challenge in its protest, 
the Commission was plainly wrong in originally granting 
Montana Microwave’s application in the belief that it had 
to recognize it as a common carrier. It was the Commis- 
sion’s act in granting Montana Microwave’s applications, 
not Montana Microwave’s claims, which alone could give 
any reality to the “common carrier” claim. When Mon- 
tana Microwave’s applications disclosed on their face 
(J.A. 2) that all physical facilities were to be owned by 
the Helena CATV system and leased by the system to 
Montana Microwave, the Commission should sua sponte 
have been sharply concerned whether its recognition of 
“common carrier” status might not legitimize a fictitious 
situation, with undesirable results. Additionally, the ap- 
plications disclosed that the applicant intended to exer- 
cise “supervisory control” over the system and that the 
day. to day managerial functions relating to the operation 
of the system would be performed by Montana Micro- 
wave’s “agents” (employees of the Helena CATV sys- 
tem?)? 


1The Court might well note, as of significance, that it is the 
Helena CATV system which expounds at length on the legal rights 
of a grantee (i.e. Montana Microwave), discusses the nature of the 
construction permits here granted, even purports to speak “from 
the viewpoint of the grantee”, and asserts that the case involves 
the “legal rights of an applicant before the Commission who was 
granted authority to effect its proposal approximately thirteen 
months ago and who is still being forced to fight to establish the 
legal validity of its original grants.” (Motion of Helena TV, Inc. 
to Dismiss for Want of Jurisdiction, p. 7). 

From data provided the Senate Committee by the Commission, 
it appears that as of May 1958 the Commission had made grants 
to 29 microwave companies as “specialized common carriers” of 
which 20 were affiliated with or owned by a CATV system which 
it served. Montana Microwave was given as one of the 9 un- 
affiliated companies. These data might alone have alerted the 
Commission to question whether it was promoting common car- 
riage in the public interest or merely handing CATV systems 
valuable radio frequencies for their private use. 
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We believe the Commission in its brief (pp. 23-29) eon- 
tinues to misconceive the true questions before it. | To 
too great an extent the Commission pursues the abstrac- 
tion whether Montana Microwave was or was not a com- 
mon carrier. This is not, by itself, a meaningful or pur- 
poseful question. When Montana Microwave made the 
applications here in question, the Commission should have 
determined whether or not, all matters considered, a grant 
of the applications would or would not serve the public 
interest. Instead of making this determination, the Com- 
mission defocussed the true and ultimate issue. It as- 
sumed Montana Microwave was a “common carrier” and 
deduced as a consequence that, in acting upon these “com- 
mon carrier” applications, it was precluded from consid- 
ering the damage to local television broadcasting which a 
grant of the applications would cause. It thus rational- 
ized itself into a position where it passed upon the appli- 
cations without considering the effects of their grant. It 
both misconceived the problems before it and provided 
incorrect answers to the problems as it saw them. In this 
it erred and violated the statutory command of Section 
309(a). | 


B. “Indirect Regulation’ of CATV Systems. Our op- 
ponents contend that the Commission could not look rat 
the effects of the grant because its doing so would con- 
stitute “indirect regulation” of a CATV system. We sub- 
mit this argument is untenable. The Commission could 
not refuse to examine all facets of the public interest on 
the theory that a denial would disadvantage a CATV sys- 
tem over which it believes it does not have, or at least 
does not want, jurisdiction.1 Commission authority |to 





1 Frontier Broadcasting Co. v. Collier, 16 Pike & Fischer RJR. 
1005. Cf. this Court’s statement in Clarksburg Pub. Co. v. F 
eral Communications Commission, 96 U.S. App. D.C. 211, 225 
F. 2d 511, 517: “The Commission will presumably assert juris- 
diction to regulate community antenna systems if and when it 
concludes that such systems provide or are adjuncts of a broad- 
cast service.” | 
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impose rules on broadcast licensees, regulating their rela- 
tionship with networks, was sustained by the Supreme 
Court in National Broadcasting Co. v. United States, 319 
U.S. 190. The Commission’s present argument suggests 
the invalidity of these “network regulations” since they 
are “indirect regulation” of networks much more clearly: 
than a denial of microwave applications would be “indi- 
rect regulation” of CATV systems. 


In Wrather-Alvarez Broadcasting, Inc. v. Federal Com- 
munications Commission, 101 U.S. App. D.C. 324, 248 F. 
2d 646, the Commission after hearing granted to the ABC 
television network authority to supply its programs to a 
Mexican station. In reaching its determination the Com- 
mission refused to consider the character of the Mexican 
station’s local operations on the ground that it had no 
authority over such programs. But this Court pointed 
out that the question was whether the Commission might 
consider the character of the Mexican station’s local pro- 


gramming for the purpose of deciding whether the public 
interest would be served by authorizing an American net- 
work to supply its programs to the Mexican station. It 
held the Commission not only had power but was required 
to examine the Mexican’s station local programming be- 
fore it could issue a permit the effect of which would be 
to give those programs a larger American audience. 


Here, our opponents seek to carry a large step further 
the principle which this Court found incorrect in the 
Wrather-Alvarez case. The Commission, in discharging 
its statutory duty to determine the public interest, is as 
fully entitled and required to examine the operations of 
CATV systems as it is to appraise the local programming 
of Mexican television stations. But our opponents would 
have it that the Commission, not only may not examine 
CATV operations, but may not even deny microwave 
applications designed to serve them because the denial 
would constitute “indirect regulation”. And all this even 
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though a grant of the applications would destroy local 
television broadcasting. | 


C. Adequacy of the Protest. The Commission errs in 
claiming that Appellant submitted inadequate “factual 
material” in its protest (mimeographed brief, p. 15), and 
that there was an inadequate showing of “prospective loss 
of advertising revenues or listeners” (p. 13). Appellant 
set forth with particularity in its protest the inevitable 
chain of cause and effect which would become operative, 
once Helena CATV were able to offer Spokane programs. 
It flatly and repeatedly advised the Commission that the 
competition of a Helena CATV system, fed by microwave 
with Spokane programs, would destroy the economic basis 
for telecasting in Helena, and would force Appellant’ to 
close its station (J.A. 12, 23, 27, 42, 53). | 


When the Commission now argues that Appellant failed 
to specify in its protest how and why it would be injured, 
one cardinal factor should be borne in mind. The Com- 
mission, in originally granting the microwave applications 
on January 30, 1958, made it abundantly clear that it was 
not concerned, and believed it legally could not be con- 
cerned, with the competitive effects on Appellant of a grant 
of the microwave applications (J.A. 83-84). The Com- 
mission assumed the truth of Appellant’s allegations that 
it could not survive the feeding of Spokane programs by 
microwave to the Helena CATV system, but concluded 
that as a matter of law it could not consider damage to 
local television broadcasting. On this state of the recond, 
it comes with bad grace for the Commission later to hold 
(and now to contend) that Appellant failed to establish 
adequately in its protest what it was earlier willing to 
and did accept as true, viz., Appellant’s allegation that iit 
would suffer the ultimate injury of destruction. The 
Commission’s formal decision of January 30 framed the 
issues and it was scarcely incumbent on Appellant to re- 
peat verbatim in its protest what the Commission’s de- 
cision held was irrelevant. | 
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But, apart from this consideration, there is no merit in 
the Commission’s argument. Appellant’s protest was ade- 
quately detailed so that he who runs could read of what 
Appellant complained and could see that problems of fun- 
damental concern in the public interest were involved. 
No more is required. Appellant’s protest described He- 
lena as a small and marginal market (J.A. 28); it speci- 
fied the areas and populations within the city of Helena 
and within Appellant’s service contour, the number of sets 
in Helena and within the service contour, the number of 
persons connected to the CATV system, and the number of 
competitors for the advertising dollar (J.A. 28-29); it re- 
peatedly adverted to the obvious competitive effects on 
Appellant and urged that “unless the Commission is pre- 
pared to grant Montana Microwave’s applications regard- 
less of whether such action causes the collapse of the 
only free television broadcast service in Helena, the com- 
petitive results must first be explored.” (J.A. 27) 

In its earlier opposition to the grants, Appellant spelled 
out in fulsome and unnecessary detail the obvious realities 
of the situation. The Commission does not claim that it 
could not consider this earlier pleading (to which the pro- 
test referred) as supplementary to or in explanation of 
the protest. At a minimum, if the Commission claims 
inability to understand to what Appellant had reference 
when it repeatedly adverted in its protest to the “com- 
petitive effects” of a grant of the microwave applications, 
it could have looked back to Appellant’s opposition for a 
detailed elaboration of them. In this opposition, Appel- 
lant alleged, inter alia (J.A. 9-10) : 


“9. Under the present system of broadcasting, Sta- 
tion KXLJ-TV will have to depend upon revenues it 
will receive from local, regional and national adver- 
tisers for its support to insure its continued opera- 
tion in the public interest. In order to sell advertis- 
ing time to sponsors, the station will have to assure 
them that viewers within their specified service areas 
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will be watching its programs. This it will be un- 
able to do when concentrations of population in He- 
lena, Montana,—the heart of its small market service 
area—are watching, via CATV, live network pro- 
gramming microwaved from distant metropolitan sta- 
tions * . Moreover, CATV companies, via licensed 
microwave, can (and do) bring live network and 
other programming from distant metropolitan sta- 
tions to small market areas, at no additional cost|to 
the national or regional advertiser. It follows that 
in such areas, where a part of the meager viewer po- 
tential is already watching live network programs 
microwaved from distant metropolitan stations whose 
service areas were never intended to be so extended, 
the local television station has little or no chance to 
sell advertising to such national and regional adver- 
tisers already obtaining without additional cost a ae 
stantial number of viewers within its specified area 

This practice also weakens any incentive or purp se 
the major networks may have to provide live net- 
work programs to television stations in small market 
areas since networks must justify to their sponsors 
the additional advertising costs for programs already 
being made available to CATV customers within the 
service areas of such small market stations. Without 
major network programs, and with greatly reduced 
national and regional revenues as a result of unfair, 
ruinous and insurmountable competition—not from 
any broadcast station within its own service area— 
but via microwave from distant stations whose serv- 
ice areas the Commission never dreamed or intended 
would be so extended, the small market station finds 
itself in a position w here it must curtail or even ter- 
minate the free service it renders.” 








We re-emphasize that the Commission’s own conduct, 
in subsequently adopting its Notice of Inquiry in Docket 
No. 12443, refutes its present view that it could not tell 
from Appellant’s protest how or why it would be injured. 
There it had no difficulty in apprehending the plight of 
stations such as Appellant’s, and used language which) is 
a substantial paraphrase of Appellant’s opposition to de- 
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seribe this plight.1 The Commission spelled out the eco- 
nomic impact of a CATV on a local television station 
‘with no more but somewhat less particularity in support 
of its Inquiry than did Appellant. Many thought the 
Commission’s language was largely lifted from Appel- 
lant’s language. However difficult it was for the Commis- 
sion in March 1958 to see how or why Appellant would be 
injured, it was formally contending to this court in Octo- 
ber 1958 in Mesa Microwave, Inc. v. Federal Commumnica- 
tions Commission, (decided Dec. 24, 1958) that “the com- 
munity antenna system, by bringing into a relatively 
small community multiple signals from distant cities, may 
make the establishment of any local television station in 
the community difficult, if not possible.” (Commission 
Opposition, p. 6). 


1The Notice of Inquiry included the following (J.A. 72-78) : 


“19. * * * In a small city which receives service from a 
television station assigned to the local city or to a nearby 
city a CATV system provides national network and other na- 
tional program services brought in from distant stations lo- 
cated in larger markets where the major networks have basic 
affiliates. The television station in the local community is 
unable to obtain or provide more than a minimal amount of 
network programming and, at best, can furnish only a single 
source of programs. Being located in an economic fringe 
area, the station has difficulty achieving successful financial 
operation. 

“20. According to allegations submitted to the Commission, 
one of the principal factors affecting the ability of the sta- 
tion to operate successfully is the substantial diversion of 
audience to the network and other nationally distributed pro- 
grams carried over the CATV system which may have two, 
three, four or even five operating channels. The CATV sys- 
tem obtains the programs provided to subscribers by off-the- 
air pickup and pays nothing for the use of those programs. 
It is also alleged that advertising sponsors of network and 
other nationally distributed programs thus secure local audi- 
ences without additional expense, and accordingly have no 
incentive to buy time on a local station for carrying the pro- 
grams brought in from the outside. This is said to have a 
bearing on the ability of the local television station to secure 
network programs and also to secure sufficient audience to 
induce the support of local broadcasters. 
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The Commission now seeks to impose impossible stand- 
ards on Appellant in urging that its protest lacked ade- 
quate particularity, and criticizing, for example, the fail- 
ure to show how many viewers or advertisers might be 
lost. This Court pointed out in Greenville Television 
Company v. Federal Communications Commission, swpra, 
that Commission grants do not “automatically take ad- 
vertising revenues away from existing licensees” but 
create the situation whereby such revenues would be lost. 
It was here self-evident that Appellant would lose existing 
advertisers, and the prospect of future advertising reye- 
nues would be critically impaired. The Commission, |as 
noted above, shortly after denying the protest and before 
acting on the petition for reconsideration was twice |to 
recognize that it might be difficult or impossible for a 
station in KXLJ-TV’s situation to continue operations. 
Moreover, it was further self-evident that the destruction 
of KXLJ-TV would be brought about, not by the estab- 
lishment of a competitor on an even plane, but because a 
non-broadcast, non-local, non-free competitor was being 
fostered and encouraged by Commission policies. Cf. 
Carroll Broadcasting Co. v. Federal Communications 
Commission, 103 U.S. App. D.C. 346, 258 F. 2d 440. 


D. Characterization as a “Satellite”. We regard as of 
dubious propriety the Commission’s characterization of 
Appellant’s station KXLJ-TV as “a satellite station of 
KXLF-TV, its commonly-owned station in Butte, Mon- 
tana,” particularly when the Commission adds (and thus 
encourages a false inference) that a “satellite station gen- 
erally has little studio equipment or local programming, 
relying principally upon rebroadeasting of signals origi- 
nating from another station.” (mimeographed brief, |p. 
2). The impropriety of the characterization is revealed b 
the Commission’s recognition in its Notice of Inquiry in 
Docket No, 12443 (J.A. 66-77) that “the term [satellite] 
is not used in the Commission’s Rules” (J.A. 68). The 
Commission continued: | 











“Insofar as the rules are concerned, ‘satelhite’ stations 
are licensed as regular TV broadcasting stations and 
may at any time originate local programs. As a mat- 
ter of fact, such stations are encouraged to do so 
whenever the economics permit.” 

In its unsuccessful application to this Court for a stay, 
Appellant provided proof of the excellence of its service 
as an outlet for local expression. As examples, Appellant 
has excellent local studio and technical facilities, repre- 
senting an investment of $60,000, and provides adequate 
local programming, including such features as origination 
of state legislative sessions. (See Appellant’s Reply 
Brief on its Stay Motion, and the attached affidavit of the 
Montana Attorney General.) The Commission’s authoriz- 
ing KXLJ-TV to commence operations with only a small 
amount of local programming (drastically increased be- 
fore the station was forced from the air) demonstrates 
the Commission’s original awareness that Helena is a 
marginal television market where a local television station 
could not survive unequal and unfair competition. 


E. Regulation of Montana Microwave for Public Pro- 
tection. It is surprising to find the Commission arguing 
(p. 26) that it was desirable for it to classify Montana 
Microwave as a common carrier in order to provide the 
public with rate regulation over it. In respect of the new 
facilities to bring Spokane programs to Helena, it must 
be apparent to all (except the Commission) that the He- 
lena CATV system is the real party: in interest. It owns 
the facilities and is their only user. Montana Microwave, 
in respect of these facilities, cannot be more than the 
creature of the Helena CATV system, just as it appears 
to be the creature of the Missoula CATV system in re- 
‘spect of the Spokane-to-Missoula facilities. In the cir- 
cumstances, there are no realistic grounds for the Com- 
mission to talk of rate protection for the public. 


This same Commission declines to assert jurisdiction 
over CATV systems though here there would appear to 
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be a very genuine need for rate protection for their cus- 
tomers. The record in this case adequately discloses the 
possibilities CATV systems may have to gouge the public. 
Intervenor Cory Dullum Post No. 10010, Veterans of For- 
eign Wars, noted in its intervention notice that the |in- 
stallation costs of the Helena CATV system “were cut to 
one-third from the original price when Appellant’s free 
station went on the air.” In declining to regulate CATV 
systems, however, the Commission did not mention the 
possibility that the public might be served by rate pro- 
tection. 


Respectfully submitted, 


Burton K. WHEELER 
Epwarp K. WHEELER 
Roserr G. Seaxs 
Fanney N. Lrrviv 


Attorneys for Appellant 
Capital City Television, Inc. 





Of Counsel: 


WHEELER & WHEELER 
704 Southern Building 
Washington 5, D.C. 


March 6, 1959 
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Exhibit A 
STATEMENT OF PROPOSED OPERATION 


Applicant proposes an extension of his present point- 
to-point microwave system to Helena, Montana for the 
purpose of carrying, at the request of his subscriber at 
Helena, as a common carrier for hire, audio and video 
television signals from his transmitter sites to his recep- 
tion points and delivery to community television opera- 
tors. | 


The proposed system is intended to carry the signals of 
two Spokane television stations, KREM and KHQ over 
applicant’s present system up to TV Mountain, thence |to 
Sliderock Mountain, thence to McDonald Pass, and thence 
to Helena, Montana for distribution to a community an- 
tenna television system in that city.* | 


The proposed system will be energized continuously 
and the television signals of a minimum of 300 micro- 
volts will be available, if desired, by applicant’s subscriber 
throughout the broadcast day of the two television sta- 
tions received. | 


The State of Montana does not require community an- 
tenna systems to obtain a franchise or certificate as a 
condition of operation. ! 


Applicant will exercise supervisory control over the 
day-to-day operations of the system through reports from 
the chief maintenance man who is in charge of the techni- 
cal operation of the present system and will function in 
the same capacity with respect to the proposed extension, 
and by means of reports from and conferences with Ap- 
plicant’s agents who perform the day-to-day managerial 
functions relating to the operation of the system. 





* Drawings of microwave paths for the locations involved are 
attached. | 
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Applicant proposes to operate the system without the 
presence of licensed operators at the transmitting loca- 
tions, and without remote control facilities, and hereby 
requests a waiver of the applicable Commission require- 
ments. In support of this request, Applicant represents 
that 


(1) Bach transmitter location will be suitably padlocked 
and other appropriate measures will be taken in order to 
prevent entrance of unauthorized persons; 


(2) Maintenance and inspection of all transmitting sta- 
tions will be conducted on a weekly basis; 


(3) All transmitter maintenance will be performed by, 
or under the supervision of, a duly licensed operator; and 


(4) An alarm circuit will be provided at the receiving 
location to indicate any failure in the proper operation of 
the transmitting equipment, and qualified personnel will 
be dispatched immediately to the location indicated by 
the alarm. 


Compliance with the provisions of Section 21.118(g) 
will be achieved if this requirement is imposed by the 
Commission. 


The proposed system will provide two communication 
circuits for the relaying of the audio and video signals 
of the above mentioned two stations. 


There are no other similar communication facilities, 
and the applicant’s system does not duplicate any existing 
common carrier facilities. 


Helena, Montana has the population of 17,581. At the 
present time it has no television stations in operation, 
although two stations have been granted construction per- 
mits in February of this year. These stations, even when 
they commence operating, will be able to transmit only 
film programs due to the lack of coaxial cable connections 





rf | 


| 


in existence. Accordingly, applicant will make available 
to the viewers in Helena, Montana, television service which 
will include the desirable live network programs otherwise 


not available in this area. 


Applicant’s service will be provided pursuant to 


‘the 


tariff provisions now on file with the Commission. The 
charge per channel per month in Helena, Montana will be 
$2,000.00. 


| 
i 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


File No. 581-C1-MP-58 
File No. 582-C1-P-58 
File No. 583-C1-P-58 


In re: Applications of 
Montana Microwave Company, 
Kalispell, Montana, 


for construction permits to extend present micro- 
wave system from Missoula to Helena, Montana. 


OPPOSITION TO ABOVE-ENTITLED 
APPLICATIONS 


Capital City Television, Inc., 1306 11th Avenue, Helena, 
Montana, permittee of Station KXLJ-TV, Helena, Mon- 
tana (Channel 12), hereby opposes a grant of the above- 
entitled applications, and as grounds for said opposition, 
respectfully shows: 


1. The construction of its station KXLJ-TV is going 
forward as rapidly as time, weather and equipment will 
permit, and at a large cost, in the small market of Helena, 
Montana; that this permittee proposes to provide Helena, 
Montana and environs, with a free reception service and 
with a transmission service for local self-expression, in 
accordance with the Commission’s Plan of Allocation as 
set forth in its Sixth Report and Order, as amended. 


2. Although Montana is third largest in area in the 
United States, it is seventh smallest in population. In 
such sparsely populated centers of the United States, 
where advertiser potential is limited, and major network 
programs are unavailable, stations so located have a 
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very real problem of economic survival in their efforts to 
provide free television reception to all the citizens within 
their service areas, and thereby to implement the Com- 
mission’s Allocation Plan. | 


3. On or about September 16, 1957, Montana Micro- 
wave Company, Inc., Kalispell, Montana, filed its above- 
entitled applications to extend its present point-to-point 
microwave system from Missoula to Helena, Montana, for 
the purpose of carrying to a Community Antenna Tele- 
vision system* there operated by Helena TV, Inc,,** 
live television programs of Stations KHQ and KREM, 
Spokane, Washington. 





4. CATV companies render wire-line service, and so 
cannot make their facilities available to sparsely settled 
rural areas but rather serve concentrated centers of pop- 
ulation in the cities in which they are located; they) do 
not provide a free broadcast service to the public at large; 
their service is limited to subscribers who pay a fee, and 
often is not available even at a fee for those members of 
the community in outlying areas, whose only hope of ob- 
taining television reception is from television stations’ lo- 
cated in their small market areas. CATV companies are 
not licensed by the Commission, but common carriers, 
including Montana Microwave Company, which supplies 
the programming to one or more CATV systenisy) via 
microwave, are licensed by the Commission. 





5. Under the present system of broadcasting, Station 
KXLJ-TV will have to depend upon revenues it will re- 
ceive from local, regional and national advertisers for| its 
support to insure its continued operation in the public 


* Hereinafter referred to simply as “CATV”. 


** Helena TV, Inc., a CATV operator, Helena, Montana, had a 
construction permit for a commercial TV station (Channel 10) 
Helena, Montana, but did not commence construction and its per- 
mit expired October 18, 1957. 
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interest. In order to sell advertising time to sponsors, the 
station will have to assure them that viewers within their 
specified service areas will be watching its programs. 
This it will be unable to do when concentrations of popu- 
lation in Helena, Montana,—the heart of its small market 
service area—are watching, via CATV, live network pro- 
gramming microwaved from distant metropolitan stations 
which are in position to obtain such programming, not, 
however, for reasons set forth below available to KXLJ- 
TV. Moreover, CATV companies, via licensed microwave, 
can (and do) bring live network and other programming 
from distant metropolitan stations to small market areas, 
at no additional cost to the national or regional adver- 
tiser. It follows that in such areas, where a part of the 
meager viewer potential is already watching live network 
programs microwaved from distant metropolitan stations 
whose service areas were never intended to be so ex- 
tended, the local television station has little or no chance 
to sell advertising to such national and regional advertis- 
ers already obtaining without additional cost a substantial 
number of viewers within its specified area. This prac- 
tice also weakens any incentive or purpose the major net- 
works may have to provide live network programs to 
television stations in small market areas since networks 
must justify to their sponsors the additional advertising 
costs for programs already being made available to 
CATV customers within the service areas of such small 
market stations. Without major network programs, and 
with greatly reduced national and regional revenues as a 
result of unfair, ruinous and insurmountable competition 
—not from any broadcast station within its own service 
area—but via microwave from distant stations whose 
service areas the Commission never dreamed or intended 
would be so extended, the small market station finds itself 
in a position where it must curtail or even terminate the 
free service it renders. Such a policy or practice, which 
favors for whatever reason, paid reception via micro- 
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wave from distant metropolitan stations for citizens in 
concentrated city areas, at the expense of transmission 
and free reception by local television stations for all 
citizens within its specified service areas, is at variance 
with and destructive of the Commission’s Allocation Plan 
for bringing television service to all the people. 


6. It is begging the question to say, as the Commis- 
sion said in the case of Reed and Bartlett Management, 
Rapid City, South Dakota, et al, Docket No. 11392, (is 
RR—Pike and Fisher—1240) that 


“the function of applicants herein as common car- 
riers is different than that of Black Hills Broadcast 
Company; that applicants do not propose to operate 
in competition with the Black Hills Broadcast Com- 
pany (KOTA-TV), but propose to operate microwave 
systems as common carriers; * * * ” 


Granting the fact that the function of a common carrier 
is different from that of a broadcast station, and that 
they do not “propose” to operate in competition with 
the broadcast station, the actual and practical effect of 
their operation is to provide the means whereby, t the 
service areas of distant metropolitan stations are extended 
far beyond anything anticipated in the Commission’s 
Allocation Plan so that they cover the service areas of 
local small market stations, thereby effecting unfair, 
ruinous and insurmountable Soneaon from the former 
to the latter. The Commission does NOT license CATV 
stations; it does, however, license the distant metropolitan 
stations whose service is extended via microwave, and it 
licenses the common carriers providing this microw ave 
service, including Montana Microwave Company. The 
applications of that company now pending before the 
Commission, to which this opposition is addressed, raise 
squarely the question as to whether the Commission 
should grant the same, knowing that if it does so, and 
approves provision of the means whereby the program- 
ming of these distant metropolitan stations (KHQ and 











12 


KREM, Spokane, Washington) can and will be brought 
in to Helena, Montana, the local television permittee 
(Capital City Television, Inc. KXLJ-TV) will have no 
alternative except to cease construction (even though it 
has already spent a very substantial sum of money in 
the process of building this station), and turn in its con- 
struction permit, thus depriving Helena of its only local 
outlet and local reception. The problem cannot be solved 
in a vacuum but must be considered in connection with 
the licensing of common carriers to serve CATV com- 
panies, and with the problem of CATV service, on the 
basis of the Communications Act of 1934, which requires 
the Commission to “make available, so far as possible, to 
all the people of the United States * * * radio communi- 
cation service.” 


8. Capital City Television, Inc. (KXLJ-TV), Helena, 
Montana, prays that the Commission designate for hear- 
ing the above entitled applications of Montana Microwave 


Company, Inc. upon issues which well determine, inter 
alta whether a grant of these applications will be incon- 
sistent with and destructive of its Allocation Plan as set 
forth in its Sixth Report and Order, as amended. 


Respectfully submitted, 


Fanney N. Litvin 
Burton K. Wheeler 
Robert G. Seaks | 
Counsel for Capital City Television, 
Inc. (KXLJ-TV), Helena, Montana 
Of Counsel: 
WHEELER & WHEELER 
704 Southern Building 
Washington 5, D. C. 


October 21, 1957 


[Certificate of Service omitted in printing.] 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

File No. 581-C1-MP-58 


File No. 582-C1-P-58 
File No. 583-C1-P-58 


In re Applications of 
Montana Microwave * 


Kalispell, Montana 


for construction permits to extend present micro- | 
wave system from Missoula to Helena, Montana. | 


OPPOSITION TO THE PLEADING OF KXLJ-TV 





James G. Edmiston, d/b/as Montana Microwave hereby 
opposes the pleading of Capital City Television, Inc., 
Permittee of Station KXLJ-TV, Helena, Montana, | en- 
titled “Opposition to Above Entitled Applications’, filed 
October 21, 1957. In support of this opposition, Applicant 


shows as follows: 





1. Applicant is a common carrier authorized to oper- 
ate a microwave relay system licensed under the provi- 
sions of Sub-part I, Point-to-Point Microwave Radio 
Service, of Part 21 of the Commission’s Rules governing 
the Domestic Public Radio Services. In the above ¢ap- 
tioned applications, Applicant is requesting authority to 
construct additional point-to-point microwave radio} fa- 
cilities for the purpose of providing microwave television 
relay service to a subscriber in Helena, Montana who has 
requested the Applicant to furnish such service. 


*KXLJ-TV in its pleading refers to the Applicant as “Mon- 
tana Microwave Company, Inc.”. Applicant is an individual pro- 
prietorship d/b/as Montana Microwave. | 
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2. KXLJ-TV opposes the applications for the alleged 
reasons that their granting would result in “unfair, ruin- 
ous and insurmountable competition” to it; and would “be 
at variance with and destructive of the Commission’s allo- 
eation plans for bringing television service to all the 
people”. Both contentions are without merit and irrele- 


vant to the consideration of the above applications. 


I 


3. Whatever validity KXLJ-TV’s contention that the 
granting of the applications in question would be at 
variance with and destructive of the Commission’s allo- 
cation plan may have (which validity is neither admitted 
nor implied), it is misplaced in this proceeding. In es- 
sence, KXLJ-TV is arguing that the Commission’s find- 
ing made after a public rule making proceeding that the 
licensing of point-to-point microwave radio systems will 
be in the public interest was unsound. The Commission 
has been licensing for some years point-to-point micro- 
wave systems which are used to bring television signals 
from distant stations to their subscribers, community an- 
tenna television systems, for distribution to viewers, gen- 
erally in small communities. At first these systems were 
licensed under the Commission’s Experimental Rules. 
Then, in the proceeding in Docket 10821, the Commission 
proposed a set of Rules intended to govern the regular 
licensing and operation of point-to-point microwave radio 
stations. Following consideration of the comments filed 
in this proceeding, the Commission in June of 1956 adopt- 
ed its proposal substantially without change and on Sep- 
tember 4, 1956 commenced licensing point-to-point micro- 
wave radio systems, of the type applied for in the above 
captioned applications, on a regular basis under the above 
mentioned Sub-part I of Part 21 of the Rules. KXLJ- 
TV’s argument, therefore, should have been made as a 
comment in Docket 10821 where the adoption of Sub-part 
I of Part 21 was in issue. The argument possibly might 
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have been further pursued in a petition for reconsidera- 
tion after Sub-part I was adopted. But it has no place, 
and the policy question involved can be neither relitigated 
nor pursued, in a licensing proceeding of the type here 
involved. 





| 
| 


II 


4. Along the same lines, KXLJ-TV seeks indirectly 
to determine the policy of whether community antenna 
television systems are in the public interest (see par- 
ticularly paragraphs 4 and 5 of KXLJ-TV’s pleading). 
For it will be the Helena community antenna television 
system, not the Applicant, which will make the programs 
of Stations KHQ and KREM available to the Helena 
viewers. Thus far the Commission has not asserted juris- 
diction over community antenna television systems. While 
their existence must be considered for some purposes 
(cf. Clarksburg Publishing Co. v. FCC, 12 P.&F. RiR. 
2024), any public interest issue relating to their operation 
may not be decided indirectly in a proceeding involving 
an application of a common carrier which will have a 
community antenna system as one of its subscribers.’ 
Yet this is precisely what KXLJ-TV is asking the Com- 
mission to do. Here again KXLJ-TV is in a wrong 
forum, so to speak, and its argument is directed at an 
issue which cannot be resolved in a licensing proceeding 
involving applications for common carrier communica- 
tions facilities. | 


III 


5). Applicant, as a common carrier, is required to serve 
the public without discrimination. Applicant has been re- 
quested to provide an extension of its facilities to Helena. 
Applicant neither owns nor controls the material trans- 
mitted over its system. In fact, it has no right to control 











1 See in this connection Part III hereof regarding the obligation 
of a communications common carrier. | 
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such material so long as it is used for lawful purposes. 
If it owned the material transmitted, in this case the tele- 
vision signals of the two Seattle stations, Applicant would 
not be a common carrier. It is clear, therefore, that 
KXLJ-TV’s entire argument is misdirected and, in any 
event, irrelevant since Applicant in no way competes with 
it. The statement in the Commission’s decision in Docket 
11392 set forth on page 5 of KXLJ-TV’s pleading is dis- 
positive of this issue: 
“the function of applicants herein as common carriers 
is different than that of Black Hills Broadcast Com- 
pany; that applicants do not propose to operate in 
a with the Black Hills Broadcast Company 
TA-TV), but propose to operate microwave sys- 
tems as common carriers; * * *” (FCC 55-903, 7 
gust 31, 1955) 


IV 
6. KXLJ-TV admits that the proposed facilities will 


make it possible for the community antenna television 
system to bring to the Helena public the desirable live 
network programs which will not be telecast by KXLJ- 
TV. Actually, therefore, KXLJ-TV will not be competi- 
tive with the programs distributed by the community an- 
tenna system. For if programs of local interest are what 
the Helena public wants, it will view the programs of 
KXLJ-TV. If, on the other hand, the Helena public pre- 
fers network programs, it will turn to the fare supplied 
by the community antenna television system. It is the 
public, therefore, which will decide which of the two sys- 
tems it wants; or whether it wants both. KXLJ-TV, how- 
ever, would have the Commission deprive the Helena 
public of this choice and force it to view its programs 
only. In the last analysis, therefore, it is the Helena pub- 
lic which will decide whether it wants a local station only, 
or a local station and the programs brought by the com- 
munity antenna television system, or the latter only. And 
this is as it should be. 
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7. In any event, however, the Commission has made it 
abundantly clear in its decision in Southeastern Enter- 
prises, 13 P.&F. R.R. 139, and other cases decided subse- 
quently, that it will not consider the effects of legal icom- 
petition upon the public service in the field of broadcast- 
ing. KXLJ-TV is now asking the Commission to reverse 
this policy and protect it against any competition—in 
fact, guarantee to it a monopoly in Helena. The most 
direct answer to this contention is a quotation from a 
court decision cited in the Southeastern Enterprises case: 


_“*The erection of a fence around an industry to keep 
out newcomers is wholly repugnant to the policy 
which underlies our antitrust legislation’ (Milgram 
v. Loews, Inc., 94 Supp. 416).” 2 | 

This is precisely what KXLJ-TV requests the Commis- 

sion to do. And here, as was done in the Southeastern 
Enterprises case, KXLJ-TV seeks to justify an exception 
in its case because it claims that injury to it will result 
in injury to the public (allegedly depriving Helena of its 
only local outlet and local reception). The answer here 
is the same as the one given by the Commission in South- 
eastern Enterprises: | 


“This has been the habitual and historic allegation 
made by persons who are interested in avoiding or 
preventing competition.” | 


2Quoted in paragraph 25 of the Commission’s decision in 
Southeastern Enterprises, supra. 
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8. For the foregoing reasons the opposition of KXLJ- 
TV to the above entitled applications should be dismissed 
and the applications granted. 


Respectfully submitted, 


Jeremiah Courtney 
Arthur Blooston 
Attorneys for 

Montana Microwave 

908 Twentieth Street, N.W. 
Washington 6, D. C. 


Dated: October 31, 1957 


[Certificate of Service omitted in printing. ] 
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Before the | 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. | 





File No. 581-C1-MP-58 
File No. 582-C1-P-58 
File No. 583-C1-P-58 


In re: Applications of 


James G. Epmiston, doing business as 
Montana Microwave Company 
Kalispell, Montana, 





For Construction Permits to extend present microwave 
system from Missoula to Helena, Montana. 


ANSWER TO RESPONSE OF ABOVE- ENTITLED 


APPLICANT TO OPPOSITION OF KxLJ- -TV 


Capital City Television, Inc., Helena, Montana, per- 
mittee of Station KXLJ-TV, files its Answer to the Re- 
sponse of James G. Edmiston, doing business as Montana 
Microwave Company, Kalispell, Montana, to the Oppo- 
sition of KXLJ-TV, to the above-entitled a as 
follows: 





1. To put this matter in the proper site sonic the 
issue is to determine whether one arm of the Commission 
(common carrier) can or should use its licensing function 
to defeat another arm of the Commission (television allo- 
cation) in the overall development of its Plan for nation- 
wide television, as formulated by its Sixth Report and 
Order as amended. | 


2. The case of Southeastern Enterprises, 13 Pike and 
Fisher, R. R. 139, cited by applicant, is irrelevant since 
that case involved two broadcast stations, both of which 
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were licensees of the same service of the Commission, in 
competition with each other. Those are not the facts 
here. It is a matter of record with the Commission that 
Capital City Television, Ine. (formerly The Peoples 
Forum of the Air), Helena, Montana, permittee of KXLJ- 
TV, does not seek now, and has not heretofore sought to 
prevent competition from any television broadcast sta- 
tion; on the contrary, when it developed that this per- 
mittee originally made application for Channel 10 in 
Helena and that HELENA, TV. Inc. (which also operates 
a CATV system in Helena) had likewise made application 
for use of the same channel there, The Peoples Forum of 
the Air (now Capital City Television, Inc.) amended its 
application so as to request Channel 12, thus making it 
possible for a grant of the Helena, TV. Inc. application 
without delay. 


Respectfully submitted, 


Fanney N. Litvin 

Burton K. Wheeler 

Robert G. Seaks 
Counsel for Capital City Television, 
Inc. (KXLJ-TV), Helena, Montana 


Of Counsel: 
Waeeter & WHEELER 
704 Southern Building 
Washington 5, D. C. 


[Certificate of Service omitted in printing. ] 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. | 
ADDRESS ALL COMMUNICATIONS 
TO THE SECRETARY 
IN REPLY REFER TO:| 
9130 
January 30, 1958 
Ar Mar 


Capital City Television, Inc. 
1306 - 1ith Avenue 
Helena, Montana 


Subject: Applications of Montana Microwave | 

File Nos. 581-C1-MP-58 and | 
582/583-C1-P-58 ! 

Gentlemen : | 





The Commission has this date considered your oppo- 
sition to the above-entitled applications, filed October 21, 
1957, the opposition to your pleading, filed by Montana 
Microwave October 31, 1957, and your answer to the oppo- 
sition, filed November 27, 1957, and has concluded that a 
grant of the subject applications would serve the apohe 
interest, convenience or necessity. 





The basic reasons for our conclusion in this ed are 
set forth in a Memorandum Opinion and Order, adopted 
this date, in respect to the application of Intermountain 
Microwave (File No. 359-C1-P-58), a copy of which will 
be forwarded to you as soon as it is available. 


By Dmecrion or THE Commission 
/s/ Mary Jane Morris | 
Mary Jane Morris | 
Secretary 
ec: Wheeler & Wheeler 
704 Southern Building 
Washington 5, D. C. 


Jeremiah Courtney, Esq. 
908 - 20th Street, N. W. 
Washington 6, D. C. 
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UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISS! 


RADIO STATION CONSTRUCTION PERMIT 
COMMON CARRIER (AS Modified) 


MOITAIA MICROWAVE. 


Subject te hé p Cons ok the Communications Act of 1934, subsequent acts, treaties, and all regulations ! 5 | 
tofore or heréaftg'indide thereunder, and further subject to the conditions set forth in this permit, including those com 
grined én the reverse herecf, authority fe: hereby granted to constroct ¢ radio transniitfing station to be opented os 
hereinafter described: 

@V Mountain, near Missoula, (Missoula) Montene. Let. AT 02 05 Me = Leng, 124 00 41 


(Location of station) 


(Location of authorized control point) 
= => 


(Location of alarm center) 


TRANSMITTING EQUIPMENT 
POINTS OF COMMUNICATION 
FREQUENCIES 


Olle) DISTANCE IN KILOMETERS 


6612.5 Missoula, Montana (38 Ka) 
6309-5 6403.5 Sliderosk, Mentena (5807 Ka) 


NUMBER OF MANUFACTURER AND 
TRANSMITTERS TYPE 


(2) Raytheon, type KTR-100-A 


Operation of this station is governed by Part 21 of the Commission's Rules. 


EARLIEST DATE OF COMMENCEMENT OF CONSTRUCTION Sou 6, 1 rt 


DATE.OF REQUIRES COMPLETION OF CONSTRUCTION AND EXPIRATION DATE FUT 65 Y95G een 


By Direction of the 
.TE OF onant SARREE.905 1958. FEDERAL COMMUNICATIONS COMMISSION fl 


Margy from Ulowne 


roth Jane Morris, 
retary. 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 

File No. 581-C1-MP-58 


File No. 582-C1-P-58 
File No. 583-C1-P-58 


In re: James G. Epmisron, doing business as 
Montana Microwave Company 
KatisPett, Montana. 


For Construction Permits to extend microwave commun i- 
cations system from Missoula to Helena, Montana. 





PROTEST AND PRAYER FOR RELIEF | 


Comes now Capital City Television, Inc., licensee of 


Station KXLJ-TV, Helena, Montana (hereinafter called 
PEXLICTV"), by 38s counsel, and respectfully submits 
this Protest under Section 309(c) of the Communications 
Act of 1934, as amended, to the grants without hearing of 
the above-entitled applications, and requests that these 
grants be vacated and the applications designated for 
hearing with petitioner as a party thereto, on issues here- 
inafter specified. In support thereof, it is represented as 
follows: 





| 


1. On September 16, 1957, the three above- entitled 
applications for construction permits to extend microwave 
communications from Missoula to Helena, Montana, were 
filed by James G. Edmiston, doing business as Montana 
Microwave Company (hereinafter called “Montana Micro- 
wave”). On January 30, 1958, the Commission granted 


these applications without hearing, and in the face of a 

SS TED 

statement nts of these applications 
orce KXLJ-TV to close down. In‘so granting these 


applications the Commission merety wrote KXLJ-TV a 
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letter inviting attention to another decision which ob- 
viously is without application, since it involved only a 
translator. 


2., KXLJ-TV, the only authorized television station in 
Helena, Montana, files this, its Protest, pursuant to Sec- 
f the Communications A } 
U.S.C. See. 309(c)), directed against the Commission’s 
action in granting without hearing the authorizations de- 
scribed in paragraph 1 hereof. 


3. KXLJ-TV is, within the language of Section 309 
(c), a “party in interest” authorized to file a protest, as 
that language has been interpreted by the Courts and the 
Commission. The grants of the above-entitled applica- 
tion made by the Commission without hearing will inflict 
economic injury upon KXLJ-TV in the manner more 
p arly set fo erein. m City Broadcasting 


Corporation v. United States, 98 App. D. C. 314, 235 F. 
2d 811, (C.A.D.C., 1956), the Court said: “We have fre- 
quently held * * * that an existing licensee who alleges 
he may be economically injured by Commission action 
‘In_a pending proceeding, is a partyin interest, entitled 
to be heard therein. Clarksburg Publishing Company 
v. F. C. C., 96 App. D. C. 211, 214, 225 F. 2d 511, 514 
(1955) ; Metropolitan Television Co. v. F. C. C., 95 App. 
D.C. 326, 221 F. 2d-879 (1955) ; Greenville Television Co. 
v. F. C. C., 95 App. D. C. 314, 221 F. 2d 870 (1955); 
7" * ” In T. E. Allen & Sons, 9 BR. BR. 197, 198 (1953), 
the Commission held that an existing station, in a com- 
munity where a grant was made, had standing to protest 
such grant, even in the absence of “an affirmative alle- 
gation of economic injury” since “a reasonable inference 
of probable economic injury flows from the allegation as 
to protestant’s status.” The issues here raised relating 
to “economic injury” can and should be determined fol- 
lowing an evidentiary hearing. The Commission has also 
held that “determination that resolution of the legal and 
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policy questions raised by the ‘economic injury’ issues 
ean best or most appropriately be made after factual 
evidence pertinent to such issues has been adduced in 
evidentiary hearing.” In re: KY-VA Broadcasting Cor- 
poration (WKYV), 12 BR. BR. 849, 851). In the Clarksburg 
case, supra, the Court reversed a Commission order deny- 
ing a protest of the Commission’s grant of a permit to 
construct a commercial television station in Clarksburg, 
West Virginia. The Court determined that the Commis- 
sion did not have before it an adequate record upon which 
to grant an authorization for the proposed new television 
station. KXLJ-TV raises factors which have a m 
important Beasing On The GUD Taos Withee ee 
ord which can only be developed in an evidentiary héar- 
ing, the Commission can have no re is_for a deter- 
e above-entitled applications 


Wit—serre—te “PUES Titerest KXLJ-TV asserts that 
such a Weating will disclose that public interest will not 
be served by a grant of said applications. Saanon eer 

4. At the outset, KXLJ-1V wishes to make it clear 


that it does not object to competition, as such. At the 
time KXLJ-TV made application for Channel 10! in 
Helena, Montana (one of the two channels assigned there) 
it was discovered that another Helena applicant had made 
application for the same channel. It was also found that 
a petition for rule-making had been filed with the Com- 
mission seeking to shift the second Helena channel (12) 
to Bozeman, Montana. KXLJ-TV defended the necessity 
for two channels in Helena, and upon dismissal of that 
rule-making proceeding by the Commission, promptly 
amended its application so as to request Channel 12, 
thereby making it possible for an immediate grant of 
both pending applications. On this record, it is clear that 
KXLJ-TV does not shrink from competition when the 
other competitor is On an even plane. Here, however, 








mountable competition from a competitor which purports 
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to be a common carrier for hire without obligation to 
adhere to the established and detailed scheme of regula- 
tory control to which television licenses are subject. 
CATV is unregulated and denies that it is subject to 
any regulation. KXLJ-TV has duties and responsibilities 
to the public. CATV has none. Competition from Mon- 
tana Microwave and CATV cannot serve t 


r, the 
Commission has simply theorized, without any exploration 
of the facts, that KXLJ-TV is not entitled to protection 
from competition. But the Commission must recognize 
that the grants here protested are outside the context of 
the Southeastern Enterprise case, 13 R. R. 139 (1957) 


and the case of Voice of Cullman, 6 R. R. 164 (1950). 
The result of the Commission’s grants of these Montana 
Microwave applications is to aid this preferred competi- 
tor in establishing this type of unequal competition which 
can only be destructive of free local broadcasting and the 
Commission’s Allocation Plan. 


5. rr er vara 
and KREM-TV, Spokane, Was on, operating as au- 
ee ee eee 
operating under the protested grants would carry to 
CATV in Helena, do-not-imemde the Hetens service area 
Without the aid and assistance of the microwave Tr 
provided by by Montana Microwave under the said grants, 
“purpose of which is to serve and 
asst CATV, the service areas of these Washington State 


ee 
1 Helena CATV is carrying the programs of Stations KHQ-TV 
and KREM-TV, Spokane, Washington, without consent of these 
stations. 
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stations could not be extended to the service area 


v. 7 > "Pm. a = ~ n 
KX | ve rer nar. WLUILUAL Wa 


> 


ier in any true sense, since it woul 
serve but one customer; and asserts that any “common 
carrier” obligations to the public with respect to said 
operation would be purely fictional. A factual examina- 
tion will confirm this. However, maintaining the fiction 
that Montana Microwave is a common carrier, the Com- 
mission cannot, on the theory that it is merely granting 
common carrier applications, refuse to examine the effects 
of such grants upon television and its Allocation Plan to 
make free television service available to all the people. 
No common carrier application in any field of law— 
whether it be motor carrier, airplanes, or radio telegraph 
carrier—is granted without attention to its competitive 
effects. Unless the Commission is prepared to grant 
Montana Microwave’s applications regardless of whether 
such action causes the collapse of the only free television 








broadeast service in Helena, the competitive results must 
first be explored. This criticafelement of public interest 
has rey nd attention from the Commission thus far. 


6. CATV systems render wire-line service limited to 
subscribers who must pay an installation charge) and 
Secale wien et tit 


monthly fee. Their service is not available, even jat a 
ee for those thembers of the community in outlyme areas 


ROR ps yrs : > Ankita ete mscseinetie : x lei ids 
whose only hope of obtaining television reception is from 


local television stations. The Commerce Committee of the 
United States House of Representatives adopted a ‘reso- 
lution with regard to subscription television, on February 
6, 1958, in which it gave the sense of the committee that 
public interests would not be served by granting authori- 
zations for subscription television operations because 
“Such operations might lead at least to a partial black- 
ing-out of the present system of television operations 
with possible injury to such present system in particular 
communities, if not throughout the United States. * * *” 


| 
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In small market areas of the United States such as Helena, 
Montana, the extension of service areas of distant metro- 
politan stations by microwave relay and paid CATV pre- 
sents an analogous problem to which the same reasoning 
applies. Before the applications of Montana Microwave 
which present this problem are granted, a hearing to de- 
termine the impact of such grants on the existing tele- 
vision service in Helena would seem to be imperative. 


7. According to the 1950 U. S. Census, Helena and 
Lewis and Clark County in which it is located, had popu- 
lations respectively of 17,581 and 25,540. The U. S. 
Census has released no later figures but Standard Rate 
and Data, February 10, 1958, estimates population for 
Helena and Lewis and Clark County as of July 1, 1957, 
as 21,300 and 28,000, respectively. The sources of data 
used in preparing these estimates are given as the 1950 
U. S. Census, all special censuses conducted since 1950 by 
the Bureau of the Census and Department of Agriculture, 
and various state and local organizations. The Helena 
Chamber of Commerce and the Montana Power Company’s 
estimates are about the same for Lewis and Clark 
County as that of Standard Rate and Data, February 10, 
1958, but somewhat higher for Helena, namely, 25,468. 
There are no other cities or communities of size within 
the KXLJ-TV service area. 


8. KXLJ-TV’s grade “A” service area includes 111 
square miles and its grade “B” service area includes 350 
square miles. About 25,000 persons reside within KXLJ- 
TV’s grade “A” service area. KXLJ-TV has no actual 
count of the number of sets per family for Helena or 
Lewis and Clark County, but estimates on information 
and belief that there are some 5 nak pee in the County, 


elena, of which 
fof this number are EE to 0 CATV. ‘Tt’ 
will be seen from the map attached ‘hereto, marked Exhibit 


No. 1 and made a part hereof, that CATV is concentrated 
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in the most populous centers of Hele ereas J- 
S$ service area 1s extended to all of Helena and the 
TULAL ALCAS DEVON aE 


“S™=EKT TV has no reliable source of information 


as to the dollar value of all advertising in Helena or 
Lewis and Clark County, but existing competition for 
such advertising dollars, whatever they be, would include 
two radio stations, one television station, one CATV, ‘one 
daily newspaper, one weekly newspaper, billboards and 
specialty developments, ete. | 


10. In accordance with the provisions of Section 309(c) 
of the Communications Act of 1934, as amended, and in 
consideration of the foregoing, KXLJ-TV respectfully 
requests that the Commission vacate its grants and desig- 
nate the above-entitled applications of Montana Micro- 
wave for hearing, with KXLJ-TV as a party HERG on 
the following issues: 


OF To determine whether it is in the public inte arest 


Qrattrorizeait “extension Of service or Montana. 
Microwave as proposed by its above-entitiec apph- 
cations, ré ardiess of whether such extension will 
result in elitttrmmine the only existing tele On a- 
10D n ie 


(2) To Lo Rehatlier it is in the public eaiotest 
to autiiérize’an extension of service of Mon tana 
Microwave as proposed by its above-entitled ap- 
plications, re a ot the adverse econo t 
extepein at e€ exls a- 

(3) To determine what impact a grant of the apne: 
entitled SD PROMOS GP MTOR Tone Mrroneere wal 


Rave on the continued operation of KXLJ-TV.— 

(4) To determme whether Montana Microwave operat- 
ing as proposed is a common carrier, and, if | ‘SO, 
whether a grant of its applications would result in 
unequal competition to the existing television sta- 
tion in Helena, Montana. 


To determine whether grants of Montana Midro- 
wave’s applications will result in assisting a pre- 
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ferred competitor in establishing a type of unequal 
competition, to KXLJ-TV. 


(6) To determine the relationship between the proposed 
operation of Montana Microwave and CATV in 
bringing two Spokane TV stations into the Helena, 
Montana, market. 


provi 


(8) To determine whet the advertising potential of 
market 1S such as may indicate that the 

station will be compelled to cease, opera: . 

by depriving the pubhe of its only free 

elevision service. ; 


Waensnens, Premises ConswereD, It is respectfully 
requested that the Commission set aside the grants of 
the above-entitled applications of James G. Edmiston, 
doing business as Montana Microwave Company, Kalis- 
pell, Montana, designate such applications for hearing, 
and name KXLJ-TV as a party to said hearing, on the 
issues herein and such other issues as the Commission 
may deem just and proper in the premises. 


Respectfully submitted, 


CapitaL Crry Teevision, Inc. 
(KXLJ-TV) 


By /s/ Fanney N. Litvin 
/s/ Burton K. Wheeler 
/s/ Robt. G. Seaks 
Its Attorneys 
Of Counsel: 
WHEELER & WHEELER 
704 Southern Bldg. 
Washington 5, D. C. 
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VERIFICATION 


I, Barclay Craighead, President of Capital City 
vision, Inc., licensee of Station KXLJ-TV, Helena, 





Tele- 
Mon- 


tana, do — certify that I have read the foregoing 


Protest; that the data contained therein is being 


‘filed 


herewith pursuant to my authorization, and that the in- 
formation contained therein is true and correct to the best 


of my knowledge, information and belief. 


/s/ Barclay Craighead 
Barclay Craighead 


Subseribed and sworn to before me this 26th day of 


February, 1958. 
/s/ Peter Meloy 


Notary Public in and for the State of 
Montana, residing at Butte, Montana. 


(Norarmat SEAL) 


[Certificate of Service omitted in printing.] 


My Commission expires 3/1/59 


| 
| 
| 
| 
| 
| 
| 
| 
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FANNEY N. LITVIN 
3850 Tunlaw Road, N. W. 
Washington 7, D. C. 


Emerson 2-6614 
March 10, 1958 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Re: File Nos. 581-C1-MP-58; 582-C1-P-58 
and 583-C1-P-58. 


Dear Miss Morris: 


Counsel for Capital City Television, Inc. licensee of 
Station KXLJ-TV, Helena, Montana, filed with the Com- 
mission on February 28, 1958, a protest to the subject 
grants. Subsequently, on March 4, 1958, a Memorandum 
Opinion and Order was released by the Commission par- 
tially granting a protest filed by the licensee of Station 
KLEW-TV, Lewiston, Idaho, to the earlier grant of two 
translator stations in Lewiston. 


If the Commission is concerned about the effect upon a 
local television station of a grant of a translator station, 
certainly it should be far more concerned about the effect 
upon 2 local television station of a grant of a microwave 
system whose sole purpose, as it was alleged, is to serve 
a CATV system. This is necessarily true since translator 
stations have general Commission approval and provide 
the public generally a free TV reception service whereas 
CATV systems claim to stand outside regulation and do 
not provide a free TV reception service. 


We desire, therefore, to invite attention to the Lewis- 
ton decision to ask that KXLJ-TV’s protest be considered 
in the light of the Lewiston decision, and to suggest re- 
spectfully that consistency requires that the Commission, 
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at a minimum, afford KXLJ-TV the same opportunity to 
prove its allegations in an evidentiary hearing that it 
afforded KLEW-TV. In the Lewiston case, the Commis- 
sion refused to stay its grant to the translator stations 
pending hearing and decision. In the instant case, aan 
TV requested and believes it is clearly entitled to a stay 
of the protested grants. We wish, however, to suggest 
KXLJ-TV’s willingness to accept much narrower relief. 
Our suggestion is that the Commission permit construction 
under the protested grants, but upon the condition that 
the microwave facility afford no service to a Helena 
CATV system unless and until the Commission, following 
hearing and decision, so permits. To the extent that there 
is any validity to applicant’s claim that it must be con- 
sidered as any ordinary common carrier, the injury would 
be minimal since it would be permitted to construct; and 
operate its facilities and undertake all common carrier 
service, save only that it would be conditionally denied 
the right to serve a single customer. 








Sincerely yours, 


Capita, Crty Texevision, Inc. 
(KXLJ-TV), Helena, Montana 


By : | 
Fanney N. Litvin | 


[Certificate of Service omitted in printing.] 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. 
56226 
FCC 58-287 


File Nos. 581-C1-MP-58 (KOV46) 
582-C1-P-58 (KPC56) 
583-C1-P-58 (KPC57) 

In re Applications of 
James G. Epmiston, d/b as Montana Microwave Company 
Kalispell, Montana 


For Construction Permits to extend microwave communi- 
cation system from Missoula to Helena, Montana 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Hyde and Bartley, 
not participating. 


Preliminary Statement 


1. On January 30, 1958, the three above-identified ap- 
plications for construction permits for microwave relay 
radio facilities were granted by Commission action. The 
grants were announced in a public notice dated January 
31, 1958 (Report No. 341, Mimeo 55084). These grants 
related to supplementary facilities to be added to an 
existing operating system. The grantee, Montana Micro- 
wave Company (hereinafter called Microwave), had here- 
tofore been authorized to construct and operate a micro- 
wave radio relay facility between Big Mountain, Flathead 
County, Montana and TV Mountain, Missoula County, 
Montana, for the purpose of relaying an off-the-air pick- 
up of the signals of three Spokane, Washington television 
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stations (KXLY-TV, KHQ-TV and KREM-TV) for de- 
livery to community television distribution systems at 
Missoula and Kalispell, Montana, respectively. Microwave 
was authorized to furnish all of the services herein de- 
scribed as a communications common carrier. The specific 
method of operation initially proposed was to effect) the 
pick-up on Big Mountain and relay two three- channel 
circuits from there; one relay to TV Mountain for deliv- 
ery to a community television distribution system at 
nearby Missoula; the other relay to Kalispell for a simi- 
lar system there. At the time of original application 
(March 1956), Mr. Edmiston, the proprietor of Microwave, 
had no interest in any of the existing or proposed commu- 
nity television systems, or other entities, who would be 
subscribers to the service, and we know of no change in 
this relationship. No one expressed any opposition to 
the Commission with regard to the applications of March 
1956. On May 6, 1957, an additional circuit was author- 
ized to be installed on TV Mountain to permit pick-up 
there of the signals of station KXLF-TV, Butte, Montana, 
for relay to the community television distribution system 
in Missoula. On September 16, 1957, Microwave filed | the 
three applications identified in the caption hereof. File 
No. 581-C1-MP-58 proposes to modify the existing |au- 
thorization for station KOV46 on TV Mountain, so as to 
provide a new communication Circuit from TV Mountain 
to Sliderock Mountain, Granite County, Montana. File 
No. 582-C1-P-58 proposes to establish a new station on 
Sliderock Mountain, where the signal transmitted from 
TV Mountain will be received and relayed to a station 
proposed to be located at McDonald Pass, Lewis and 
Clark County, Montana. File No. 583-C1-P-58 proposes 
to construct a new station at McDonald Pass, where the 
signal relayed from Sliderock Mountain will be received 
and relayed to a reception point at Helena, Montana. 
The initial purpose of the proposed installation is to pro- 
vide service to Helena TV, Inc., a Montana corporation 
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with its principal place of business in Helena, the owner 
and operator of a community television distribution sys- 
tem in that community (Helena TV, Inc. having ordered 
the service from Microwave). The subscriber at Helena 
desires there to obtain the television signals of stations 
KHQ-TV and KREM-TV of Spokane, Washington, as 
picked up for it by Microwave at its reception point. 
These are the applications to which the protest is ad- 
dressed. 


2. On October 21, 1957, prior to any action on this 
subject applications, Capital City Television, Inc. of 
Helena, Montana (the Protestant herein, hereinafter 
called Capital), licensee of TV broadcast station KXLJ- 
TV at Helena, filed a statement opposing a grant of these 
applications. Such opposition was carefully considered by 
the Commission and was over-ruled simultaneously with 
the grant of such applications on January 30, 1958, for 
the reasons set forth by the Commission in a letter to 


Capital on that date. 


3. On February 28, 1958, Capital filed a timely pro- 
test herein, pursuant to the provisions of Section 309(c) 
of the Communications Act of 1934, as amended, request- 
ing that the subject grants be vacated and that the appli- 
cations be designated for hearing on specified issues. 


4. On March 10, 1958, counsel for Capital filed a letter 
with the Commission, calling attention to a Memorandum 
Opinion and Order adopted by the Commission in Dockets 
Nos. 12338 and 12339 March 3, 1958, and asserting, among 
other things, that such Opinion was pertinent to a con- 
sideration of this case. 


5. On March 10, 1958, Microwave timely filed an op- 
position to the protest herein. Its counsel separately filed, 
on March 11, 1958, a letter in opposition to the letter of 
March 10th from Capital’s counsel. 
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6. Before dealing with the merits of the protest, we 
deem it advisable to dispose of the status of the letter of 
March 10 from Capital’s counsel. This letter cannot be 
considered as enlarging, supplementing or modifying, in 
any way, the protest of Capital filed February 28, since 
the letter was not timely filed within the 30 day statutory 
period relating to the filing of protests, and because it is 
also substantively defective in that it does not comply 
with the requirements of subscription and verification by 
the Protestant. The contents of that letter can only be 
considered to the extent that the Memorandum Opinion 
and Order identified therein may be given official notice 
by the Commission if it is relevant or material to our de- 
cision herein. Since we do not regard that Opinion as 
relevant or material to this case, we shall not deal with 
it further. 


The Protest | 
7. In considering a protest, attention must be given, 
among other things, to two primary matters: (A) the 
allegations of fact which show the Protestant to be a 
party in interest, and (B) the facts specified with particu- 
larity which are relied upon by Protestant to show that 
the grant was (1) improperly made or (2) would otherwise 
not be in the public interest. The instant protest presents 

substantial problems as to all these considerations. | 


8. Taking first the matter of “party in interest”: 
Protestant states (paragraph 3 of protest) that the grant 
of the subject applications will inflict economic injury 
upon it. This is a statement of conclusion. It is indicated 
that the manner in which such injury will be inflicted is 
“more particularly set forth herein”. In support of this 
conclusion, however, we find no clear cut and definitive 
statement of supporting facts.1 From a reading of| the 
entire protest, we infer that Protestant’s conclusion, in 


1 See Section 1.1938(a)(1) of our Rules. 
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this regard, is predicated on the basis that Microwave will 
provide a communication service to a community television 
distribution system in Helena (identified in the protest 
only as “Helena CATV”) which will enable CATV to 
enjoy an enhanced competitive position in relation to the 
service of Protestant in Helena.? Giving Protestant the 
maximum benefit of this interpretation of its protest, we 
conclude that it has established that it is a party in in- 
terest because it has shown that its private interests will 
somehow be affected as a result of our grants to Micro- 
wave. Cf. Clarksburg Publishing Co. v. FCC, 255 F. 2d 
511. 


9. We now turn to an examination of the facts speci- 
fied to show that the grant was (1) improperly made or 
(2) would otherwise not be in the public interest. While 
Protestant does not flatly say that the grant was improp- 
erly made, it suggests this conclusion by the statement, 
in paragraph 5 of the protest, that Microwave is not a 
common carrier “in any true sense, since it would serve 
but one customer”, and the further assertion that Micro- 
wave’s “‘common carrier’ obligations to the public with 
respect to said operation would be purely fictional.” * 
Nothing further is asserted in support of this proposition. 
The assertion that Microwave is not a common carrier 
because it would serve only one customer presents a legal 
mon sequitur. It is not asserted that Microwave will 
restrict its service to one customer, or that it will refuse 
to serve any particular customer (Protestant, for ex- 
ample). Absent such a contention, Protestant’s statement 
of conclusion, that Microwave is not a common carrier, 


2A reading of paragraph 4, at page 5 of the protest, casts 
some doubt on our assumption here. The statements there set 
forth seem to confuse the identities of Microwave and CATV 
without explanation. 


3 Protestant further alleges in this connection, “A factual ex- 
amination will confirm this.” However no such facts were adduced 
nor was such an examination undertaken by Protestant. 
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is meaningless. It is to be observed that the proper test 
of common carrier status, in this context, is not one which 
depends upon the number of customers served, but rather 
upon the holding out to the public of an offer to serve all 
who desire service, upon reasonable demand, without idis- 
crimination and pursuant to legally applicable tariffs. 
There is no allegation in the protest claiming, or support- 
ing, a failure of Microwave to meet this test.* Thus, there 
is nothing alleged with specificity to support this conclu- 
sion. There being no other suggestion that the grant was 
improperly made, we now turn to consideration of any 
assertions that the grant would otherwise not be in the 
public interest. | 





10. Once again we comb the entire protest, and/ the 
best that we can do is again to infer that the availability 
of Microwave service to CATV in Helena may cause’ ad- 
verse competitive effects flowing from CATV to Protest- 
ant, and that this may not be in the public interest. Aside 
from this suggested speculation, exactly what these ef- 
fects may be, or how, or why, or to what extent, these 
competitive consequences may flow, is not explained or 
shown.’ Nor is there any allegation relating the assumed 
adverse competitive effect to the public interest. Though 
we concluded (see paragraph 8, above) that Protestant 
has shown sufficiently that it may suffer private injury, 
so as to be entitled to status as a party in interest, ‘this 
does not suffice to demonstrate public injury. Injury to 
Protestant is not per se injury to the public interest. 





*Factually, as well as legally, the inaccuracy of Protestant’s 
statements is apparent. As related in Microwave’s opposition, it 
serves two subscribers in Kalispell: a community television) sys- 
tem and a local television station. Moreover, it offers to serve all 
who request service pursuant to its Tariff FCC No. 1, on file with 
us. Our decision herein, however, does not rest on these factual 
observations. 


5 See Section 1.193(a) (2) of our Rules. 


| 
| 
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11. Accordingly, we find and conclude that the Pro- 
testant has utterly failed to specify any facts with par- 
ticularity showing either that the grant of these applica- 
tions was improperly made or that such grant would not 
be in the public interest. 


12. For the reasons recited above, we find and con- 
clude that this protest does not comply with the substan- 
tive requirements of Section 309(c) of our Act and Ir Is 
Heresy DisMIsseED. 


FreperaL Communications CoMMISSION 
Mary Jane Morris 
Secretary 


Adopted: March 27, 1958. 
Released: March 27, 1958. 
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Before the | 
FEDERAL COMMUNICATIONS COMMISSION 


Washington, D. C. 





File No. 581-C1-MP-58 
File No. 582-C1-P-58 
File No. 583-C1-P-58 


In re: James G. Epmiston, doing business as 
Montana Microwave Company 
KatisPeLL, Montana. 


For Construction Permits to extend microwave communi- 
cations system from Missoula to Helena, Montana. 





PETITION FOR RECONSIDERATION OF : 


CAPITAL CITY TELEVISION, INC. 


Comes now, by its attorneys, Capital City Television, 
Inc. (hereinafter called “Capital”), and respectfully re- 
quests that the Commission reconsider its Memorandum 
Opinion and Order, issued herein on March 27, 1958, and 
upon such reconsideration grant the relief heretofore 
requested. In support whereof, Capital shows the fol- 
lowing : | 


1. Ample grounds exist which justify poncho 
of the Commission’s Memorandum Opinion and Order 
herein. That Opinion’s basic conclusion was that Capital 
“has utterly failed to specify any facts with particularity 
showing either that the grant of these applications) was 
improperly made or that such grant would not be in the 
public interest.” (Opinion, paragraph 11.) We respect- 
fully submit that, to the contrary, Capital’s protest speci- 
fied with ultimate particularity facts which necessarily 
raised the question whether the protested grants ere in 
the public interest, convenience or necessity. 
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2. In its protest, Capital alleged that the applications 
of Montana Microwave have for their purpose dissemina- 
tion of Spokane television signals in Helena, and that 
their grant would destroy the economic basis for local 
television broadcasting in Helena. Capital reiterated an 
earlier statement that a grant of these applications “will 
force” Capital’s station KXLJ-TV to close down. (Pro- 
test, paragraph 2.) This factual allegation, standing alone, 
raised sharply and effectively issues in the public interest 
of obvious seriousness. Stated in more detail, it was the 
burden of Capital’s protest (a) that Montana Microwave 
Company, an alleged “common carrier” by microwave, 
was in effective partnership with the local Helena commu- 
nity antenna television system in the sense that the two 
proposed to team together to import into and disseminate 
in Helena the signals of television stations from such dis- 
tant metropolitan centers as Spokane, Washington, (b) 
that the result of this effective partnership, made possible 
only by grant of the challenged applications, would be 
unfair, ruinous, and insurmountable competition to Capi- 
tal’s station KXLJ-TV, which would force that station 
off the air, and (c) that the Commission, before it might 
grant applications which would force off the air the only 
television broadcast station in Helena, should fully ex- 
plore the relevant facts at a hearing called for the pur- 
pose, and should determine whether, in the light of the 
facts developed, a grant of the applications would be in 
the public interest, convenience, or necessity. 


3. The harm envisaged to the public interest was both 
clear and substantial. A grant of the challenged applica- 
tions would deprive Helena, the capital and an important 
city of Montana, of its only television broadcast station, 
with no reasonable expectation of the establishment of 
another television broadcast station in the face of what 
Capital alleged would be unfair, ruinous, and insurmount- 
able competition. The Commission has for decades em- 
phasized the importance and desirability that commu- 
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nities have their own local station, and has recognized that 
service in a community, when consisting only of the 
ability to receive signals originated from another commu- 
nity, is not adequate service. Any Commission action 
which, as alleged would inevitably result in depriving 
Helena of a transmission outlet is an action to be under- 
taken, if at all, only upon a careful evaluation of the 
facts.* ! 


4. It would be critically mistaken to assume that the 
choice is one between providing Helena with service via 
existing station KXLJ-TV or via CATV system, able to 
import Spokane and possibly other signals. Service via 
CATV system is doubly restricted, and is not an accept- 
able substitute for local broadcast service. In the’ first 
place, service via CATV is available only to those! who 
are able and willing to pay charges fixed by the system’s 
owners, unregulated by this Commission. It is not the 
free and local broadcast service which has been extolled 
as the American system of broadcasting. In the second 
place, service via CATV is available only to those’ who 
happen to live close to the system of cables. Capital’s 
protest attached a map which showed and compared (a) 
the coverage of station KXLJ-TV and (b) the relatively 
restricted area which the CATV system reached. Large 
areas and populations, now served by KXLJ-TV, would 
be beyond the confines of a cable system, and would thus 
be deprived of all prospect of receiving television’ pro- 
grams in any form. It is implicit in the nature of CATV 
systems that they will offer service only in densely popu- 


*In Kalispell, Montana, the only local television broadcast sta- 
tion (KGEZ-TV), when confronted by the identical competitive 
conditions which now threaten KXLJ-TV (i.e., a CATV system 
fed by microwave with Spokane signals) was forced to suspend 
operations. Obviously, KXLJ-TV’s statement that local television 
broadcast stations in markets comparable to Helena cannot sur- 
vive this type of competition is not idle threat or conjecture, but 
is bottomed on hard economic reality. | 
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lated areas, and will never be operative in rural regions 
where free and local television broadcasting is perhaps 
most needed. 


5. A grant of the microwave applications in question 
would obviously have the effect of making available the 
television signals of one or more Spokane stations to 
those persons in Helena who would be able and willing to 
pay for CATV service and physically close to the CATV 
system of cables. It seems equally obvious, and it was 
duly alleged, that such a grant would deprive Helena of 
a local and free broadcast service and would strip away 
from the rural regions adjacent to Helena all possibility 
of receiving television programs in any form. The Com- 
mission is thus confronted with a choice. The problems 
involved in making this choice are basic and serious, and 
must be recognized and dealt with as such. The problems 
go to the heart of what has probably been the Commis- 
sion’s most significant single function in the last decade; 
viz, the establishment of a proper regulatory framework 
upon which local television broadcasting could develop. 
The Commission should make its choice, granting or deny- 
ing the microwave applications, only following a carefui 
evaluation of the relevant facts developed through the 
hearing process, as the traditional method for developing 
facts. 


6. The choice, in our respectful submission, can only 
be made on the basis of the developed facts, and must 
not be made by the application of doctrinaire principles. 
It is specious to reason that these applications are but 
routine common carrier applications, and that they need 
not be examined by the Commission and may not be 
challenged by a local broadcaster, since the applicant is 
not a “competitor” of the local broadcaster. Such an ap- 
proach obscures the problems, prevents the Commission 
from an effective discharge of its duties, and amounts 
to a formulation of basic policy without considering the 
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results of the policy. This approach simply blinks away 
the critical facts that the combined impact of unregulated 
CATV systems and freely-granted microwave applica- 
tions is destroying the possibilities for local television 
broadcasting. 


7. In Frontier Broadcasting Co. v. Collier, 16 Radio 
Regulation 1005, the Commission held CATV systems are 
not common carriers. It is bewildering that a microwave 
company, whose sole business is the transmission of tele- 
vision signals to one or two CATV systems, gets recogni- 
tion and protection as a common carrier, but these CATV 
systems, in retransmitting the selfsame signals to hun- 
dreds of the general public, cannot be regulated in’ the 
public interest as common carriers. All public interest 
considerations suggest that the Commission has selected 
the wrong party to recognize as a common carrier. It is 
of no public benefit to recognize microwave companies as 
common carriers. Their sole customers are a few CATV 
systems who need no rate protection in their dealings 
with microwave companies with whom they are often so 
related as to share a common desire to set a high rate 
for the microwave company’s services. To recognize 
microwave companies as common carriers serves only to 
disadvantage local television broadcasters who, if they 
seek private microwave facilities, are then placed at the 
mercy of a microwave company whose obvious interest is 
the destruction of local broadcasting and the fostering of 
CATV systems. It would, however, be obviously to the 
public advantage to subject CATV systems to rate and 
other forms of regulation as common carriers since these 
CATV systems deal with the general public. Protection 
of the public is the ultimate justification for recognizing 
common carrier status. The situation is, as we respect- 
fully submit, anomalous. While refraining from arguing 
the incorrectness of the Frontier decision, we do suggest 
that the Commission should reexamine on the basis| of 
the actual facts its previous tacit assumption that com- 
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panies, performing only the functions of Montana Micro- 
wave, can be deemed entitled to protection as common 
carriers. 


WHEREFORE, premises considered, Capital respectfully 
prays that the Commission reconsider its Memorandum 
Opinion and Order, issued herein, and that on such re- 
consideration the Commission grant the relief heretofore 
requested. 


Respectfully submitted, 


Caprrau Crry Teevision, Inc. 

(KXLJ-TV) 

By Edward K. Wheeler 
Robert G. Seaks 
Fanney N. Litvin 

Its Attorneys 
Of Counsel: 
Wueeter & WHEELER 


704 Southern Bldg. 
Washington 5, D. C. 


April 25, 1958 


[Certificate of Service omitted in printing] 
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Law Offices 
WHEELER & WHEELER 
Southern Building 
Fifteenth and H Streets, N. W. 


Washington 5, D. 
October 24, 1958 | 


Miss Mary Jane Morris 
Federal Communications Commission 
Washington, D. C. 


Re: File No. 581-Cl-MP-58 
File No. 582-C1-P-58 
File No. 583-C1-P-58 | 


Dear Miss Secretary: | 





Capital City Television, Inc., licensee of television 
broadcast station KXLJ-TV, Helena, Montana, wishes to 
invite the Commission’s attention to a problem of prac- 
tical administration presented by the subject applica- 
tions. 


The subject applications were granted by the Commis- 
sion on January 30, 1958, authorizing the applicant 
(James G. Edmiston doar pees as Montana Micro- 
wave Company, Kalispell, Montana) to construct a micro- 
wave communication system from Missoula to Helena, 
Montana. The Commission later denied a protest filed by 
Capital City which pointed out that the sole purpose and 
effect of a grant of the applications was to enable the 
broadcast signals of Spokane television stations to be i im- 
ported into Helena for distribution by a local community 
antenna television system in devastating competition with 
station KXLJ-TV. | 

On April 25, 1958, Capital City petitioned the Com- 
mission for reconsideration of this decision. This peti- 
tion for reconsideration is still pending before the Corn: 
mission. 





Subsequently, on May 22, 1958, the Commission deter. 
mined to conduct a wide ranging inquiry (Docket No. 
12443) into the impact on local television broadcasting of 
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community antenna television systems, particularly where 
such systems obtain by microwave relay the broadcast 
signals of stations in distant cities. Pending the determi- 
nation of the serious policy questions involved in this 
inquiry, the Commission has properly and necessarily re- 
frained from granting any further applications by micro- 
wave companies whose purpose and function is to dis- 
tribute to local CATV systems the signals of distant tele- 
vision stations. 


Mr. Edmiston currently has authority to construct the 
microwave relay stations described in the subject appli- 
cations. He has not applied for authority to operate the 
stations which he is authorized to build. Any application 
for authority to operate such stations would be, at a 
minimum, temporarily withheld and might be perma- 
nently denied, depending upon the progress and outcome 
of the Commission’s inquiry referred to above. 


In these circumstances it seems obviously desirable, as 
a matter of practical administration, for the Commission 
immediately to suspend Mr. Edmiston’s authority to con- 
struct the microwave facilities covered by the applications 
in question. Should the Commission fail to do so Mr. 
Edmiston would be in a position to construct the sta- 
tions and then might contend that the Commission’s re- 
fusal to permit their operations is exceedingly injurious 
and unfair to him since his authority to build was per- 
mitted to remain effective after the Commission sus- 
pended the granting of such applications. While it is true 
that any construction undertaken by Mr. Edmiston will 
be at his own risk and with full awareness that he may 
never be permitted to operate such stations, sound prac- 
tical administration and prevention of future controversy 
dictate action by the Commission suspending the effective- 
ness of Mr. Edmiston’s current authority to construct. 
Failure to do so can only lend credence to the future pos- 
sible argument that he was misled by the continuation of 
his authority to construct. 
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The Commission has ample authority, either on its own 
motion or by acting on Capital City’s petition for recon- 
sideration, to take the action which we believe is indicated 
by these circumstances. | 


Sincerely yours, 


WaueEeELer & WHEELER 
Edward K. Wheeler 





ec: Mr. James G. Edmiston 
Jeremiah Courtney, Esq. 
Harold G. Cowgill, Esq. 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


ADDRESS ALL COMMUNICATIONS 


October 27, 1958 


Wheeler & Wheeler 

Southern Building 

Fifteenth and H Streets, N. W. 
Washington, D. C. 


Attention: Edward K. Wheeler, Esq. 
Reference: File Nos. 581-C1-MP-58 
(Station KOV46) 
582/583-C1-P-58 
(Stations KPC56 and KPC57) 


Gentlemen: 


Your letter of October 24, 1958, relating to the above 
noted construction permits of James G. Edmiston, d/b 
as Montana Microwave and requesting the suspension of 
such authorizations pending disposition of the petition of 
Capital City Television, Inc. for reconsideration of an 
earlier Commission decision denying a protest filed by 
Capital City against Montana Microwave, has been re- 
ceived. 


As you note in your letter, pending final disposition of 
the Capital City petition aforementioned, Mr. Edmiston 
proceeds at his peril and gains no advantage through any 
action which he may take to implement the authorized 
construction. Under such circumstances, to suspend his 
authority to construct would appear to constitute a pro 
tanto grant of the protest and would appear to prejudge 
action on the petition for reconsideration. 
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It is believed that the legal status of this matter is 
clearly understood by all parties and their counsel. If 
you desire to pursue your request for what would be, in 
effect, a stay of the Commission’s action in granting’ the 
subject applications, you will have to follow such formal 
procedures as may be available under our rules andthe 
Communications Act. 


Very truly yours, 





Mary Jane Morris 
Secretary 


ec: Mr. James G. Edmiston, d/b as 
Montana Microwave 
924 South Third Street West 
Missoula, Montana 


Jeremiah Courtney, Esq. 
908 - 20th Street, N. W. 
Washington 6, D. C. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


File Nos. 581-C1-MP-58 (KOV-46) 
982-C1-P-58 (KPC56) 
583-C1-P-58 (KPC57) 


In re: Applications of 
James G. Epmiston, d/b/a Montana Microwave Company, 
Kalispell, Montana 


For Construction Permits to extend present microwave 
system from Missoula to Helena, Montana 


PETITION TO STAY EFFECTIVENESS OF CON- 

STRUCTION PERMITS OR TO CANCEL, SUSPEND 

OR POSTPONE SERVICE TESTS, WHOLLY OR IN 
PART 


Comes now Capital City Television, Inc., licensee of 
television broadcast station KXLJ-TV, Helena, Mon- 
tana, and respectfully presents this petition, praying that 
the Commission forthwith stay the effectiveness of the 
above-identified construction permits or, in the alternative, 
that the Commission under its Rule 21.212 forthwith 
cancel, suspend, or postpone the commencement of serv- 
ice tests under such permits, wholly or in part. In sup- 
port thereof, Petitioner shows as follows: 


1. The Commission’s opinion in In re Application of 
James G. Edmiston, 16 Pike & Fischer, Radio Regulation 
736a, adequately portrays the prior history of these ap- 
plications and of Petitioner’s objections to their grant. 
In summary, Petitioner has several times pointed out in 
filed pleadings that the sole purpose and intendment of 
the subject applications is to enable the broadcast signals 
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of Spokane television stations to be imported into Helena 
for distribution by a Helena CATV system. Devastating 
competition would thus be created for Petitioner’s station 
KXLJ-TV in the marginal Helena market. In those 
pleadings, Petitioner has indicated that there is no hope 
that Petitioner’s station can continue to render a free 
television service to Helena and its environs if con- 
fronted by competition from a CATV system featuring 
the pirated signals of distant Spokane stations. Peti- 
tioner believed, and continues to believe, that it is singu- 
larly unfair to require it to compete, not with other simi- 
larly situated stations (as it is prepared to do), but with 
CATV systems enjoying huge and artificial advantages. 
Petitioner must and does pay for the signals of other 
stations it rebroadcasts; it must and does adhere to 
standards of public service, at the risk of losing its li- 
cense for failure; it cannot charge its viewers for services 
rendered; it is confined by Commission rule to providing 
a single service. In contrast, a CATV system refuses to 
pay for the signals of other stations it appropriates; it is 
not required to adhere to any standards in its operations 
and argues it is responsible to no governmental authority 
(with surprising success in pursuing the ancient dodge 
of contending before state authority that only federal 
regulation is appropriate, and before federal authority 
that regulation has been left by Congress for the states) ; 
it charges its viewers what the traffic will bear; it offers 
a variety of services, limited only by its technical ability 
to pirate broadcast signals. Despite the inequities of this 
situation, the Commission neither acted to foster local 
television broadcasting nor did it even leave the parties 
where it found them. Instead, it long pursued a policy 
of direct aid to CATV systems by indiscriminately grant- 
ing all their microwave applications. | 











2. In the Edmiston case, supra, the Commission Wid 
not consider and pass upon the wide-ranging public |in- 
terest problems which were presented. Rather, its legal- 
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istic holding was that Petitioner had failed adequately to 
particularize the harm threatening it (and the public 
interest) from a grant of the subject applications. Peti- 
tioner, as it respectfully submits, had particularized the 
threatened harm in the ultimate possible manner by stat- 
ing that a grant of the applications would drive it out 
of existence, and deprive its audience, many of whom 
derive their only television service from KXLJ-TV, of 
television broadcast signals. On April 25, 1958, Petitioner 
petitioned the Commission to reconsider the Edmiston 
decision. This petition is pending. 


3. On May 22, 1958, the Commission determined to 
conduct a wide-ranging inqury (Docket No. 12443), ex- 
amining into, among other things, the impact upon local 
television broadcasting of CATV systems, particularly 
where such systems pirate the broadcast signals of dis- 
tant stations and import the appropriated signals over 
long distances by microwave relay to their local distribu- 
tion point. Institution of this inquiry sharply and neces- 
sarily halted the Commission’s former policy of directly 
aiding CATV systems by indiscriminately granting their 
microwave applications even though the obvious sole pur- 
pose of the application was enhancement of the CATV’s 
competitive position and even though the result might 
imperil or destroy local television broadcasting. It may 
be that, as a result of this inquiry, the Commission will 
conclude that the essentially private-purpose microwave 
applications, such as are here involved, are per se con- 
trary to the public interest. Alternatively, the Commis- 
sion may conclude that such microwave applications can 
be granted only if, following a searching examination of 
the facts through the hearing device, it can conclude that 
their grant is in the public interest. Such an approach 
would, of course, balance the potential injury to local 
television broadcasting against any public benefits which 
a grant of a particular microwave application might be 
expected to confer. The Commission might also conclude 
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—though Petitioner hopes and apprehends it will not— 
that the destruction of local television broadcasting is not 
too high a price to pay to encourage and stimulate CATV 
growth. In all events, and whatever might be the Com- 
mission’s ultimate determination, an essential aspect of 
the Commission’s May 22 action was an obvious intention 
to preserve the status quo until the basic policy problems 
in Docket No. 12443 could be decided. The Commis- 
sion’s action in launching the inquiry necessarily sup- 
posed that it would not, until final policy was determined, 
increase the threat or worsen the harm to local television 
broadcast stations. No longer were the CATV systems 
to be given the aid of microwave relay authorizations 
while the basic policy problems remained unsettled. | 

4. The status quo is now threatened seriously to Peti- 
tioner’s detriment. Petitioner is informed and believes 
that applicant has constructed its microwave relay sta- 
tions and is announcing over its cable system that it will 
soon commence their operation, transmitting Spokane 
station signals to Helena for distribution by the local 
CATV system. Applicant’s position will presumably be 
that Commission rules permit microwave relay stations, 
whose construction has been authorized, to commence 
operations without the necessity of any further Commis- 
sion approval or authorization but simply as an automatic 
consequence of the filing of a license application follow- 
ing construction. The Commission’s May 22 determination 
to preserve the status quo may thus operate in practice 
to permit the upsetting of the status quo, severely to the 
detriment of Petitioner. Petitioner’s long-pending (since 
April) petition for Commission reconsideration has pre- 
sumably not been acted upon as one aspect of preserving 
the status quo while the basic policy problems are re- 
solved. While Petitioner’s petition has thus been held in 
abeyance, applicant has proceeded to construct the micro- 
wave relay stations and, seemingly, under the Commis- 
sion’s rules, can place the stations in operation with 
further Commission action. | 
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On October 24, 1958, Petitioner wrote to the Commis- 
sion, inviting attention to its pending petition for recon- 
sideration and to the fact that applicant was proceeding 
with construction, and requested that the Commission 
suspend applicant’s authority to construct the microwave 
facilities covered by the applications in question. On Oc- 
tober 27, 1958, the Commission responded to this commu- 
nication, stating that “pending final disposition of the 
Capital City petition * * * Mr. Edmiston proceeds at his 
peril and gains no advantage through any action he may 
take to implement the authorized construction.” However, 
if following completion of construction (whether at his 
peril or not) Mr. Edmiston is permitted to proceed with- 
out further authority from the Commission to place the 
microwave stations in operation to bring Spokane signals 
to the Helena CATV system, the Commission’s May 22 
action will have been rendered a nullity in this instance, 
and the status quo will not have been maintained. 


5. In these circumstances, the Commission should act 
immediately to prevent this occurrence. The outcome of 
the Commission’s inquiry under Docket No. 12443 would 
be of small concern to this Petitioner if, while the Com- 
mission pursued the inquiry, three Spokane signals were 
allowed to be imported into its area and Petitioner was 
thereby forced off the air. Consistent with its purposes in 
conducting the inquiry, the Commission must undertake 
the rigorous maintenance of the status quo and not fur- 
ther aid CATV systems. 


6. Petitioner suggests alternative procedures available 
to the Commission. The Commission could stay the effec- 
tiveness of the subject construction permits, thus prevent- 
ing their use as a basis for operations. Alternatively, the 
Commission could, under its Rule 21.212, order that the 
commencement of service tests be suspended or post- 
poned, at least until such time as the issues in Docket No. 
12443 were determined and Petitioner’s Petition for Re- 
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consideration were ruled upon. Petitioner would not ob- 
ject if the Commission suspended or postponed service 
tests only insofar as applicant undertook to transmit Spo- 
kane station signals to a Helena CATV system. Applicant 
has based its existence on the representation it is a “eom- 
mon carrier.” To the extent there is truth in this repre- 
sentation, it should be little injured by a denial of the 
right to serve a single customer, leaving it the rest of 
the world to serve. To the extent it never intended to 
engage in bona fide common carriage but merely sought 
to sell Spokane signals to a Helena CATV system on a 
delivered basis, applicant has no legal or other justifica- 
tion for its operations. 





WHEREFORE, premises considered, Petitioner respect- 
fully prays that the Commission forthwith stay the ef- 
fectiveness of the above-identified construction permits 
or, in the alternative, that it forthwith, under its Rule 
21.212, cancel, suspend or postpone the OES of 
service tests under such permits. 


Respectfully submitted, 
Capita, Crry TELEvision, Inc. 

By /s/ Burton K. Wheeler 
Burton K. Wheeler 


/s/ Edward K. Wheeler 
Edward K. Wheeler 
/s/ Fanney N. Litvin 
Fanney N. Litvin 

/s/ Robt. G. Seaks 
Robert G. Seaks 

Its Attorneys 





Washington, D. C. 
November 25, 1958 


[Certificate of Service omitted in printing.] 
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Law Offices 


WHEELER & WHEELER 
Southern Building 
Fifteenth and H Streets, N. W. 


Washington 5, D. C. 
December 5, 1958 


Federal Communications Commission 
Washington, D. C. 


Re: Applications of James G. Epmiston d/b/a 
Montana Microwave, Kalispell, Montana 
For Construction Permits to extend present 
microwave system from Missoula to Helena, 
Montana 


Gentlemen: 


On November 25 KXLJ-TV, Helena, Montana, request- 
ed the Commission to take immediate action to prevent 
Montana Microwave from bringing to a CATV system in 
Helena the signals of the three Spokane television sta- 
tions. 


On December 3 Montana Microwave filed its opposition 
in which it indicated in paragraph 20 that equipment tests 
would be commenced on the last leg of the relay on Mon- 
day, presumably, December 8th. 


It is therefore imperative that the Commission act on 
KXLJ-TV’s request for relief immediately. Otherwise, its 
pending petitions will have been effectively denied and 
KXLJ-TV forced off the air by default. Accordingly, in 
order to permit the Commission to act forthwith, we wish 
to advise that no reply will be filed to the opposition of 
Montana Microwave. 


We also wish to call the Commission’s attention to the 
fact that we anticipated in a prior letter Montana Micro- 
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wave’s attempt to coerce the Commission’s action on our 
petitions by arguing that they had expended $70,000 in 
reliance on their construction permit. Of course, Montana 
Microwave was fully aware of the rules which reserve to 
the Commission the right to “cancel, suspend, or change 
the date of beginning or duration of such [construction 
and equipment] tests when such action is in the public 
interest, convenience or necessity.” Pike & Fischer Radio 
Regulation para. 71:212(b) (2). | 


The real public interest consideration here is not the 
$70,000 that Montana Microwave may have invested or 
the considerably more than that sum which KXLJ-TV 
has invested in its television station, but rather the in- 
vestment of thousands of people in and around Helena 
in television sets in the belief that they would have free 
television service and the thousands of persons now re- 
ceiving television service who would be totally deprived 
of such service if KXLJ-TV is forced off the air through 
the provision of three network signals to the CATV Sys- 
tem in Helena by Montana Microwave. | 


We respectfully request the Commission without | fur- 
ther delay to stay the effectiveness of the construction 
permits or to cancel, suspend or postpone the service 
tests of Montana Microwave. 


CaprraL Crry Tetevision, Inc. 


By 


Edward K. Wheeler 
Its Attorney 
ec: Jeremiah Courtney, Esq. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


G FCC 58-1210 66845 


File Nos. 581-C1-MP-58 (KOV46) 
582-C1-P-58 (KPC56) 
583-C1-P-58 (KPC57) 


In re Applications of 
James G. Epmistron, d/b as Montana Microwave 


For construction permits to extend microwave communi- 
cation system from Missoula to Helena, Montana. 


ORDER 


At a session of the Federal Communications Commis- 
sion held at its offices in Washington, D. C. on the 17th 
day of December, 1958; 


The Commission having under consideration the peti- 
tion filed April 25, 1958 by Capital City Television, Inc. 
seeking reconsideration of the Memorandum Opinion and 
Order issued herein March 27, 1958, dismissing a protest 
filed by petitioner pursuant to the provisions of Section 
309(¢c) of the Communications Act, against the grant of 
the above identified applications of James G. Edmiston; 
and having also under consideration the opposition to 
such petition filed by James G. Edmiston May 7, 1958; 
and 


Ir Appeartne, That, the time within which to file a pro- 
test herein pursuant to the provisions of Section 309(c) 
of the Communications Act, as well as the time within 
which to file a petition for reconsideration of the grant of 
the subject applications pursuant to the provisions of 
Section 405 of the Communications Act, expired on April 
26, 1958; and 
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Ir Furraer Appzarine, That, the protest herein has 
been found to be legally insufficient in that it “utterly 
failed to specify any facts with particularity showing 
either that the grant of these applications was improp- 
erly made or that such grant would not serve the public 
interest” and that the subject petition for reconsideration 
of our action of March 27, 1958 has advanced no new ar- 
guments to persuade us that our original determination in 
that regard was in error; and that, to the contrary, pro- 
testant seeks to set in motion our hearing processes 
through a pleading containing only conelusionary allega- 
tions without support either in a sufficient statement of 
fact or of law; and | 


Ir Furrazr Apprartne, That, in view of the above, a 
determination to deny reconsideration here can be made 
without consideration of the merits of the matters in- 
volved in Docket No. 12443; 


Ir Is Onpvzrep, That, said petition for reconsideration 
Is Heresy Dentin. 


FepveraL ComMMUNICATIONS ComMMISSION * 


Mary Jane Morris 
Secretary 


Released: December 18, 1958 


* Commissioners Hyde and Craven dissenting and voti 
to grant the petition. See attached Statement by Co’ 
missioner Cross, 
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STATEMENT BY COMMISSIONER CROSS 


The grant under protest was made without a hearing 
nearly a year ago (on January 30, 1958) and the pro- 
test against it was dismissed on March 27, 1958. Both 
these actions were prior to my coming on the Commission. 
On the strength of these actions by the Commission, con- 
struction costing an estimated $72,784 is reported to be 
completed and the grantee is said to be ready to com- 
mence operations. If the question of the initial grant 
were now before the Commission, I would favor a hear- 
ing on the objections raised by Capital City Television, 
Inc. However, taking into account the circumstances set 
forth above, I abstain from voting on the Petition for 
Reconsideration at this late stage. 
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Before the | 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 





C FCC 58-1211 66865 


File Nos. 581-C1-MP-58 Station KOV46 
582-C1-P-58 Station KPC56 
583-C1-P-58 Station KPC57 


In re Applications of | 
James G. Epmiston, d/b as Montana Microwave | 
Kalispell, Montana | 


For construction permits to extend present microwa’ 
system from Missoula to Helena, Montana 


ORDER 


At a session of the Federal Communications Commis- 
sion held at its offices in Washington, D. ©. on the 17th 
day of December, 1958; | 


The Commission having under consideration a petition, 
filed November 25, 1958, by Capital City Television, Ine. 
requesting a stay of the effectiveness of the construction 
permits heretofore granted James G. Edmiston, d/b as 
Montana Microwave to extend a common carrier micro- 
wave relay system from Missoula to Helena, Montana 
(File Nos. 581-C1-MP-58 and 582/583-C1-P-58) or, in the 
alternative, to cancel, suspend or postpone service tests 
pursuant to the provisions of Section 21.212(b)(2) of the 
Commission’s rules; and having under consideration the 
opposition to the protest filed December 3, 1958 by Mon- 
tana Microwave; and | 





Ir Apprartne, That petitioner has failed to show that 
the denial of the relief sought would occasion irreparable 
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injury to itself, because it has furnished no specific facts 
in support of such conclusion, and has neglected to make 
a showing as to such essential elements as, for example, 
the income which would be lost as a result of a denial of 
the stay requested, and its current balance sheet and 
financial profit and loss status; and 


Ir Furrser Appreartnc, That the petition presents 
merely the unsupported allegations of petitioner’s coun- 
sel and is unsupported by affidavits from any persons al- 
leged to have a knowledge of the facts involved; and 


Ir FurrHer Apprarine, That petitioner’s conclusory in- 
ferences of irreparable injury to the public, in the absence 
of a stay, are necessarily predicated upon its purported 
showing of irreparable injury to itself and, having failed 
to show irreparable injury to itself, it has necessarily 
failed to show irreparable injury to the public; and 


Ir FurtHer APPEARING, That the Commission’s previous 
actions relating to this matter to this date carry a pre- 
sumption of continuing validity, which has not been altered 
by the issuance of our Notice of Inquiry (Docket No. 
12443), a proceeding which has not yet been determined; 
and 


Ir FurtHer Appgartne, That since the contested con- 
struction permits herein were originally issued pursuant 
to Commission action of January 30, 1958, and since such 
action was, in effect, reaffirmed by the Commission dis- 
missal of petitioner’s protest herein on March 27, 1958; 
the maintenance of the status quo with relation hereto 
appears to require the continuance in full effect of such 
grants pending final Commission action on petitioner’s pe- 
tition (filed May 7, 1958) for reconsideration of the dis- 
missal of its protest and the Commission’s final determi- 
nation with respect to Docket No. 12443; 
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| 
Ir Is Onprrep, That the petition herein Is DENIED In 
Aut ResPects. | 


FeprraL Communications CoMMISSION 
| 


Mary Jane Morris | 
Secretary 


Released: December 19, 1958 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


G FCC 58-483 58828 
Docket No. 12443 


In the Matter of 
Inquiry into the Impact of Community Antenna Systems, 
TV Translators, TV “Satellite” Stations, and TV “Re- 
peaters” on the Orderly Development of Television 
Broadcasting. 


NOTICE OF INQUIRY 


Background 


1. From the inception of television broadcasting, it 
has been apparent that, owing to the high costs of pro- 
viding television service, considerable difficulty would be 
encountered in bringing to the smaller communities and 
more sparsely settled areas of the country as much pro- 
gram service and choice as could be more readily made 
available to that portion of the public living in larger 
cities and densely populated areas. The basic economic 
factors underlying this circumstance are too familiar to 
warrant repetition or elaboration here. The essential fact 
is that there are numerous smaller communities and 
sparsely settled areas where there is insufficient economic 
support for the operation of regular television stations. 
This is illustrated by the fact that there are only 325 com- 
munities which have one or more local television stations 
as compared with 1,700 communities which have locally 
assigned radio stations. 


2. The demand for television service in the economic 
fringe areas has spurred the public and industry to find 
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solutions. The Commission has participated in the effort 
by adapting its rules to facilitate the provision of tele- 
vision program service in the numerous communities cS 
able to support a regular television station. 


3. The responses to the problem have taken edt 
forms. Taking their cue from the successful use of master 
antennas and a system of cable distribution and amplifi- 
cation of television signals to numerous receivers in large 
apartment buildings, entrepreneurs early conceived and 
adapted this idea for use in small outlying communities 
which, because of the distance from the nearest television 
station or uneven terrain, or both, were unable to obtain 
satisfactory reception on home receiving antennas. | 
the typical case the facility, which has come to be known 
as a community antenna television system, establishes! a 
receiving antenna at some favorable reception point— 
usually a hilltop or mountaintop—amplifies the signal and 
retransmits it over a closed circuit cable system connecting 
the master receiving antenna with the homes of individual 
subscribers. | 





4. Some CATV systems have contracted for the mero 
wave transmission of programs by common ecarriers from 
a distant off-the-air pickup point at which the signals 
can be satisfactorily received, to a point where the signals 
are fed into the local cable distribution system. It is re- 
ported that there are now in existence approximately 550 
CATV systems in as many communities, serving an ap- 
gregate half-million subscribers. | 








0. Elsewhere, small isolated communities manage to 
obtain television service by the use of TV repeaters whose 
function essentially is the off-the-air pickup of incoming 
television signals at a favorable reception point and the 
amplification and retransmission of those signals by radio 
to the community. At first retransmission was typically 
performed on the same frequency as the incoming signal. 
Today, owing to difficulties encountered with ghosting i in- 
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terference, the signals are more usually converted to and 
retransmitted on a different frequency. Although accu- 
rate information is not available, it is reported that there 
are approximately 1,000 such facilities in operation. The 
operation of such devices has not been authorized by the 
Commission and is therefore conducted in violation of the 
requirement of the Communications Act that all users of 
radio frequencies be licensed by the Commission. 


6. The Commission has for many years realized the 
plight of the more remote areas and undertook several 
steps to meet the problem of inadequate TV service. In 
August, 1954, a policy statement was issued in which it 
was stated that consideration would be given to applica- 
tions for new TV broadcast stations even though no 
provision for local programs was proposed. Such sta- 
tions would be permitted to operate for the purpose of 
rebroadcasting the programs carried by other TV sta- 
tions. It was the purpose of this policy to stimulate the 
installation of TV stations in the smalier markets by 
eliminating the cost of expensive studio equipment and 
the expense of local programming. Although the term is 
not used in the Commission’s Rules, such stations became 
known as “satellite” stations. Insofar as the rules are 
concerned, “satellite” stations are licensed as regular TV 
broadcasting stations and may at any time originate local 
programs. As a matter of fact, such stations are encour- 
aged to do so whenever the economics permit. 


7. The policy statement regarding so-called “satellite” 
stations did result in the construction of several such 
stations in medium sized markets but fell short of solving 
the problem of TV reception in the small, remote com- 
munities. The Commission, with the cooperation of the 
TV industry, made a comprehensive study of various 
methods of bringing TV reception to small communities 
at low cost and after careful consideration of all available 
data, promulgated rules to provide for the licensing of 
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I'V broadcast translator stations. Such stations are per- 
mitted to receive the signals of television broadcast sta- 
tions operating on any VHF or UHF channel, convert 
or “translate” the signals to a channel in the upper UHF 
television broadcast band, and retransmit them with a 
maximum transmitter power output of 10 watts. Ap- 
proximately 125 television translators are in operation 
and applications continue to come in. It is estimated 
that between a quarter and a half million people are 
within receiving range of existing TV translators. 


8. Use of these various facilities for bringing tele- 
vision program service to communities lacking regular 
local stations and situated beyond the range of satisfac- 
tory service from nearby: stations has made possible’ a 
notable advance in the provision of television services 
and program choices to numerous communities and an 
uncounted but very considerable number of persons. 


9. The use of these facilities has, however, created a 
number of problems which require study in an effort to 
determine whether any revision of Commission policies 
and regulations or any amendments to the existing law 
would be appropriate. Some of these problems are pecu- 
liar to the individual services. Others touch on them all. 


Problems 


10. Before defining specific issues on which parties 
will be invited to submit data and comments, we will 
briefly summarize the problems which are involved—first 
with respect to the individual services and second as to all 
of them in common. | 

Unauthorized Repeaters in the Television Band 

11. None of the 1,000 repeaters reported to be in oper- 
ation has been authorized by the Commission. They 
have not been authorized because of the objectionable 
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interference they cause and because of the advantages of 
employing translators authorized under the Commission’s 
rules, which avoid or minimize those interference prob- 
lems. There is pending before the Commission a rule 
making proceeding (Docket No. 12116) in which consid- 
eration is being given to the authorization of repeater- 
type operations within appropriate limits. 


12. Because of the pendency of that proceeding, no 
useful purpose would be served here by discussing or 
designating issues concerning the technical advantages 
and disadvantages of repeater operation. We thus merely 
note that these questions are before us in a separate pro- 
ceeding and propose issues in this proceeding relating 
to repeaters only in respect to the question of the eco- 
nomic impact of their operation on existing or potential 
future regular television stations. 


Tramslators 


13. Similarly, it would be inappropriate in this pro- 
ceeding to designate issues relating to the technical as- 
pects of translator operation. It may be noted that re- 
ports of translator operations indicate the successful 
transmission of clear pictures and the relative absence of 
interference of the types to which repeaters are subject. 
As in the case of repeaters, the aspect of translator oper- 
ation which bears directly on the problems with which 
this proceeding is primarily concerned is the economic 
impact of translator operation on the successful operation 
of regular local television stations. 


Satellttes 


14. Similarly, the aspect of satellite operations which 
is relevant here is the effect of such operation on the 
possibilities for establishing regular television stations 
which provide locally originated programs. 
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Community Antenna Television Systems 


15. While, as in the case of repeaters and translators, 
and to a lesser degree in the case of satellite stations, 
CATV systems pose problems relating to their competi- 
tive impact on regular television stations, CATV systems 
involve, additionally, certain jurisdictional and policy 
questions arising out of the character of the CATV tap - 
ity and the service it renders. 


16. In a Memorandum Opinion and Order adopted by 
the Commission on April 2, 1958 (In the Matter of Fron- 
tier Broadcasting Company, et al, Complainant, v. J. E. 
Collier and Carol O. Krummel, db/as Laramie Community 
TV Company, e¢ al, defendant), the Commission an- 
nounced its conclusion that it does not possess licensing 
or regulatory jurisdiction over community antenna tele- 
vision systems. We may here note briefly the basis on 
which the conclusion of non-jurisdiction over CATV sys- 
tems was reached. First, it was concluded that they are 
not carriers. Second, even assuming they were carriers, 
their operations are typically intra-state, whereas the 
Act gives the Commission regulatory jurisdiction over 
only those common carriers operating facilities which 
provide interstate or foreign communications service. 
Finally, it seemed clear that, since their operation is con- 
fined to the transmission of television programs to sub- 
scribers over closed circuit cable systems, there is no basis 
on which to assume licensing or regulatory powers over 
CATV systems as users of the radio spectrum under Title 
III of the Communications Act. | 





17. On May 5, 1958 Frontier Broadcasting Company 
filed a petition for reconsideration of the Memorandum 
Opinion and Order adopted on April 2, 1958. Although 
the question of the Commission’s direct jurisdiction over 
CATV systems is separate from the other issues in this 
proceeding, it is sufficiently related to them that it wil 
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be appropriate to include that issue herein in response to 
the foregoing petition for reconsideration. 


18. <A separate problem concerning CATV systems re- 
lates to the use by some of them of common carrier facili- 
ties for the point-to-point microwave relay transmission 
of television programs from off-the-air pickup points to 
points at which the signals are fed into the cable distribu- 
tion system at the local community to be served. It has 
been urged that the Commission refuse to license the in- 
stallation and use of such microwave relay systems where 
they are installed by common carriers to bring programs 
to CATV systems in communities and areas served by 
local television stations. Such action by the Commission 
would be subject to several objections. First, it would 
constitute indirect regulation and control of CATV sys- 
tems over which the law has provided no clear direct 
jurisdiction. Second, it would represent a novel and ques- 
tionable departure from normal common carrier regula- 
tion to preclude service to particular classes of users 
rather than, as is the normal case, to authorize and re- 
quire common carriers to provide service without discrimi- 
nation to all users. Despite the serious doubts arising 
from these considerations, we herein afford interested 
parties an opportunity to comment by including these 
questions among the issues designated hereinbelow. 


19. This brings us to the central problem underlying 
the entire proceeding: evaluation of the economic impact 
exerted by small town television facilities of the various 
kinds described above on the construction and the suc- 
cessful operation of regular television stations. The com- 
plexity of this problem can be readily appreciated by con- 
sidering a representative case. In a small city which 
receives service from a television station assigned to the 
local city or to a nearby: city a CATV system provides 
national network and other national program services 
brought in from distant stations located in larger markets 
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where the major networks have basic affiliates. The tele. 
Vision station in the local community is unable to obtain 
or provide more than a minimal amount of network pro- 
gramming and, at best, can furnish only a single source 
of programs. "Being located in an economic fringe area, 
the station has difficulty achieving successful financial 
operation. | 


20. According to allegations submitted to the eoratie 
sion, one of the principal factors affecting the ability of 
the station to operate successfully is the substantial diver- 
sion of audience to the network and other nationally dis- 
tributed programs carried over the CATV system which 
may have two, three, four or even five operating channels. 
The CATV system obtains the programs provided to sub- 
seribers by off-the-air pickup and pays nothing for ‘the 
use of those programs. It is also alleged that advertising 
sponsors of network and other nationally distributed pro- 
grams thus secure local audiences without additional jex- 
pense, and accordingly have no incentive to buy time on a 
local station for carrying the programs brought in from 
the outside. This is said to have a bearing on the ability 
of the local television station to secure network programs 
and also to secure sufficient audience to induce the support 
of local broadcasters. 


21. Similar considerations may be applicable where 
outside programs are brought in by repeaters or transla- 
tors. The essential problem is that the provision of pro- 
grams from the outside by other means is said to affect 
the ability of a station to operate successfully and to pro- 
vide a local service. The representative situation out- 
lined above has numerous variations, but the essential 
problem is said to be present in them all. 


22. On the other hand, there are those who feel that 
the installation of these devices stimulates the purchase 
of TV receivers and thereby improves the opportunity 
for a local TV broadcast station to operate EEN 
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This, it is said, would encourage the inauguration of local 
television service in many communities by providing an 
existing audience. This may be particularly significant 
in the case of the TV translators which develop an audi- 
ence equipped with UHF receivers because in many small 
communities which might have a local station, only UHF 
channels could be made available. 


23. Putting aside for the moment purely jurisdictional 
considerations—which differ as among CATV systems, 
translators, repeaters and satellites—the alternatives 
which may be open to the Commission are extremely diffi- 
eult to assess from the standpoint of what would most 
serve the public interest. We make no findings herein, 
but for the moment assuming that some validity attaches 
to the argument that existing stations may be forced by 
these other types of facilities to close down or curtail 
service, or that stations which might otherwise be built 
will be foreclosed, the alternatives run somewhat as fol- 
lows. If the CATV system or other small town program 
distribution facility is obliged to discontinue, the local 
residents would be deprived of two, three, four or five 
services which these facilities can provide them. They 
would thus be reduced to a single source of programs— 
the local station—which in many cases cannot provide 
even the amount of network programs which the CATV 
or other local system brings in over a single channel. As 
against this the continued operation of CATV systems, 
repeaters and translators is charged by some as threaten- 
ing and in some cases causing the demise of local stations. 
This not only removes a local outlet for the broadcast of 
local events, but also deprives service to persons who may 
be within the reach of the regular television station but 
are not served by the CATV system or other types of 
local service facilities, as the case may be. 


24. This discussion does not exhaust but merely points 
out a number of problems involved. They require close 
scrutiny and study. 





15 
Issues 


25. Before we endeavor to reach conclusions as to the 
action it may be appropriate for the Commission to take 
on the foregoing problems, either by way of amendment 
of Commission policies and rules or legislative recommen- 
dations to Congress, we believe it would be appropriate 
and useful to afford all interested parties an opportunity 
to submit such data and views as they feel should be taken 
into account. 





26. Written comments may be filed on or before June 
27, 1958, in an original and 14 copies. Authorization for 
the institution of this proceeding is found in Section 403 
of the Communications Act of 1934, as amended. Data 
and views are desired, in particular, on the following 
issues: | 





1. In which communities, and to how many persons are 
1, 2, 3 or more television program services provided 
by: 

(a) CATV systems 
(b) Repeaters 


(c) Translators 
(d) Satellite TV stations 


2. In which of the communities under (1), above, are 
there: | 


(a) Television stations authorized but not yet oper- 
ating. 

(b) Television stations in operation. 

(ec) Television stations built but now off the air. | 

(d) Foreseeable opportunities for the operation | of 
one or more television stations. 


. How many persons receive their only satisfactory 
television service from regular television stations ]o- 
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cated in or near communities in which CATV sys- 
tems, repeaters or translators are operating? 


How many of the communities under (1) above had 
no local television station but receive satisfactory 
direct reception from a television station in a nearby 
city or town? Specify. 


. In what ways and to what extent do the operations 
of CATV systems, repeaters, translators and satel- 
lites affect the ability of existing and potential tele- 
vision stations to obtain revenues and programs? 
What significant light has been cast on this question 
by experience to date in the operation of regular 
television stations in communities where CATV sys- 
tems, repeaters and translators have been in opera- 
tion? 


. What areas and populations receive no television 
service of any kind and what steps would it be desir- 


able for the Commission to take to encourage and 
foster the provision of service to such areas and 
populations? 


. In what circumstances, if any, would public interest 
considerations justify prohibiting or limiting the 
operation of CATV systems, repeaters, translators 
or satellites? 


. Could the Commission justifiably distinguish between 
communities which have or do not have regular local 
television stations, in determining whether the public 
interest would be served by the provision of one or 
more program services by local CATV systems, re- 
peaters or translators? 


. If the choice had to be made, would it be more in the 
public interest to maintain the only service provided 
to people living in rural areas by a television station, 
or to permit the provision of multiple program serv- 
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ices to a smaller number of persons residing in a 
town served by a CATV system, repeaters or transla- 
tors at the cost of or at serious risk to the continua- 
tion of service to other persons wholly dependent on 
the local television station? | 


- What specific kinds of limitations and restrictions 
might it be in the public interest to impose on CATV 
systems, repeaters or translators, and what stand- 
ards or criteria should govern the imposition of such 
limitations or restrictions? | 





. What basis, if any, is there for the assumption by 
the FCC, under present law, of licensing and en, 
tory powers over CATV systems? 


. Would it constitute a legally valid exercise of FCC’s 
regulatory jurisdiction over common e¢arriers to deny 
authorization for common carrier microwave, wire| or 
cable transmission of TV programs to CATV sys- 
tems on the ground of adverse competitive impact on 
the construction or successful operation of local or 
nearby television stations? | 





. Can economic injury to a television station be a valid 
public interest justification for denial of authorization 
to local program distribution services which compete 
with a local regular television station? 





. What legislative recommendations might it be appro- 
priate to submit to Congress in respect to FCC jaris- 
diction over CATV systems? 


FreperaL Commun ICATIONS COMMISSI 


Mary Jane Morris 
Secretary 
Adopted: May 21, 1958 


Released: May 22, 1958 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


C FCC58-103 53880 
File No. 359-C1-P-58 Call Sign: KPB82 


In re Application of 
IntTERMOUNTAIN Microwave, Cut Bank, Montana 


For a construction permit for point-to-point microwave 
facilities on Mount Baldy, Glacier County, Montana. 


MEMORANDUM OPINION AND ORDER 
By the Commission: Chairman Doerfer not participating. 


Situation With Respect To Intermountain Microwave 


1. Intermountain Microwave (hereinafter called In- 
termountain) is a corporation organized under the laws 
of the state of Montana, authorized to operate as a com- 
munications common carrier for hire. On June 18, 1957, 
it filed with the Commission an application (File No. 
2768-C1-P-57) for a construction permit for a point-to- 
point microwave radio facility to be installed at the top 
of Mount Royal, Liberty County, Montana. The purpose 
of the proposed facility was to transmit audio and video 
broadcast program material, as a common carrier for hire, 
carrying broadcast signals of stations KFBB-TV, Great 
Falls, Montana and CJLH-TV, Lethbridge, Canada, from 
an off-the-air pick up on the top of Mount Royal to its 
subscribers, Highline Community Antenna Service, Inc., 
Cut Bank, Montana; Community TV Association of Havre, 
Havre, Montana; and Norwest Laboratories, Shelby, Mon- 
tana, all of which operate community antenna distribution 
systems in their respective communities. The actual off- 





79 


the-air pick up of the desired radio signals is effected 
jointly by the subscribers to Intermountain’s service and 
Intermountain merely performs the transmission of the 
signals, after pick-up, from the point of pick-up to the 
point of delivery to the respective subscribers’ local dis- 
tribution systems. The facilities of Intermountain permit 
the transmission of signals of only one TV broadcast sta- 
tion at any time. In addition to offering service to the 
named subscribers, Intermountain assumed, of course, the 
obligation of providing service, upon reasonable demand, 
to any other qualified subscriber upon the terms and con- 
ditions set forth in its applicable tariffs. At the time of 
application filing, the president of Intermountain (Francis 
Lee Bitney) was the owner of 50% of the stock of High- 
line Community Antenna Service, Inc., and a vice presi- 
dent of Intermountain (Selden Sherburne Frisbee) held 
a 25% interest in the same company. Other than these 
interests, the officers and stockholders of Intermountain 
held no interest in any of the other proposed subscribers 
to Intermountain service. No one expressed to the Com- 
mission any opposition to the grant of this application. 
On July 19, 1957, a construction permit was issued to 
Intermountain authorizing it to establish the requested 
point-to-point communication circuit (station KPB51). 
The station is under construction. | 





| 

2. On August 19, 1957, Intermountain filed a new ap- 
plication (File No. 359-C1-P-58) seeking to supplement 
the facility described above, by the construction of a 
point-to-point microwave TV relay station to be located 
on the top of Mount Baldy, Glacier County, Montana. 
This facility is to be used for the purpose of relaying TV 
broadcast signals of station KGEZ-TV, Kalispell, Mon- 
tana and station KXLY-TV, Spokane, Washington, there 
picked up off-the-air by Intermountain’s subscribers and 
delivered to Intermountain for transmission, through |its 
microwave station at Mount Royal, for ultimate delivery 
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to the applicant’s subscribers at the points where their 
respective distribution systems operate. No one expressed 
to the Commission any opposition to the grant of this 
application. It was granted on September 6, 1957 (and 
announced in a public notice dated September 16, 1957). 
This facility is also under construction. 


3. By letter dated October 4, 1957, received by the 
Commission October 7, 1957, Hill County TV Club of 
Havre, Havre, Montana (hereinafter called Hill County), 
asserted an opposition to the last mentioned grant. Al- 
though the term “protest” is used in the unverified letter, 
it is not indicated whether relief is sought under Section 
309(c) of the Communications Act of 1934, as amended, 
or under Section 405 thereof. Treating the matter as a 
pleading under Section 309(c), it must fall as a protest 
because of the jurisdictional failure to comply with the 
requirements of that section, namely, that the protest 
must be filed “under oath”. There is the further jurisdic- 
tional requirement of Section 309(c) that any protest 
“shall be served on the grantee”. The letter does not in- 
dicate such service, nor has the Commission received any 
information indicating that service was made by Hill 
County. Section 405 provides, in substance, that any “per- 
son aggrieved or whose interests are adversely affected 
thereby”, may petition for re-hearing (reconsideration) ; 
and “it shall be lawful for the Commission, in its discre- 
tion, to grant such re-hearing if sufficient reason therefor 
be made to appear.” Because of Hill County’s allegations 
of economic injury to itself (as set forth below), we have 
accorded it status to petition for reconsideration herein 
and have accorded its letter the status of a request for 
reconsideration of our action of September 6, 1957. A 
copy of Hill County’s letter was served by the Commission 
upon Intermountain, together with an explanatory letter 
of October 16, 1957. A reply to Hill County’s letter was 
filed by Intermountain on November 4, 1957. 
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4. Hill County states that it is a voluntary group, or- 
ganized under Montana laws as a non-profit corporation 
for the purpose of providing broadcast TV coverage to 
the public in the north central Montana area comprising 
portions of Blaine, Hill and Liberty Counties; that it 
provides direct coverage to an area in excess of 30,000 
square miles and an estimated 3,000 TV receivers through 
the operation of two FCC licensed transmitters (trans- 
lator stations) ; that it has an investment in excess) of 
$17,000 in plant; and that the introduction of live net- 
work programming of a Spokane station via microwave 
relay and a cable distribution system in its area of popu- 
lation poses a direct threat to its investment through 
possible loss of voluntary contributions necessary for| its 
continued operation. Additionally, Hill County argues 
that the operation of community TV distribution systems 
in this manner may adversely affect the operations | of 
station KFBB-TV, Great Falls, Montana, whose programs 
Hill County re-broadcasts through its translators and, 
perhaps inhibit the introduction in the area of improved 
or other broadcast facilities. Accordingly, Hill County 
requests that the Commission rescind its grant of Sep- 
tember 6, 1957 to Intermountain (File No. 359-C1-P- -58). 


5. Intermountain’s reply points out that Hill Couaty’s 
objections are really aimed at the operations of Commu- 
nity TV Association of Havre (hereinafter called Com- 
munity TV), in which neither Intermountain nor any of 
its stockholders has any financial interest. It is stated 
that Community TV has been operating in Havre since 
November 1954, receiving, on behalf of its subscribers, 
television signals broadcast by station KFBB-TV, Great 
Falls, Montana and that Hill County did not commence 
operation of its translator stations until December 1956. 
Community TV requested Intermountain to provide the 
point-to-point transmission between Mount Royal and 
Havre to permit the relaying of better quality signals 
from station KFBB-TV than Community TV was able | to 
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obtain from its original point of off-the-air pick-up. Sub- 
sequent to the grant of the first construction permit to 
Intermountain (July 19, 1957), Community TV and others 
requested that Intermountain provide additional service 
between Mount Baldy and Mount Royal in order to per- 
mit the relaying of the signals of the additional stations 
KGEZ-TV and KXLY-TV. Intermountain argues (1) 
that Hill County’s projection of anticipated economic hard- 
ship is purely conjectural; (2) that the Commission’s 
policy of licensing communication common carriers for 
the purpose of relaying television signals to community 
antenna systems was formally established in connection 
with the rule-making which preceded the adoption and 
promulgation of Part 21 of the Commission’s rules (the 
part under which such installations are authorized); (3) 
that any controversy which may exist would be between 
Hill County and Community TV; (4) that it would be 
arbitrary and capricious for the Commission to seek to 
control the activities of Community TV by withholding 
license authority from a common carrier seeking to serve 
that business; (5) that it is impossible to conjecture the 
effect of the operations of Community TV on the contin- 
ued operations of the translator service of Hill County; 
(6) that Hill County’s concern with respect to the impact 
of Community TV’s operations on station KFBB-TV is 
not clear and is irrelevant and immaterial; (7) that the 
supposition that the operations of Community TV might 
delay the introduction of other live broadcast services in 
the area cannot be demonstrated. 


Discussion 


6. Hill County is seeking to have the Commission 
deny a radio authorization to a communication common 
carrier because the communication circuit to be derived 
under such authorization will be utilized by subscribers 
who are competitors of Hill County in endeavoring to 
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provide visual entertainment. No one suggests, nor is 
there any evidence, that Intermountain is not a bona fide 
communication common carrier. Hill County, on the other 
hand, is authorized to operate its facilities within the 
broadcast service. It is to be noted that the services| of 
the common carrier against whom the petition is directed 
are available equally to Hill County, Community TV and 
any other qualified member of the public who may wish 
to employ such services under the terms and sondifipns 
set forth in the ecarrier’s tariff. 





7. We are of the opinion that the request of Fill 
County must be denied. It is perfectly evident that the 
communication common carrier is not, in any sense, in 
competition with the objector. Such competition as there 
may be would be between the subscribers to the common 
carrier service (the community TV distribution services) 
and the objector. In considering this problem, it must be 
remembered that it is possible and feasible for commu- 
nication common carriers to provide program relay facili- 
ties to subscribers, including community television distri- 
bution systems, under circumstances where no special au- 
thorization is required from this Commission, e.g., where 
the carrier already has in place properly authorized? 
general cable, wire or radio facilities which may be put 


1Cf. our Order of August 31, 1955 in Docket Nos. 11392 and 
11393, In re Applications of Bartlett and Reed Management and 
Black Hills Video Company. | 


2 Construction, extension, acquisition, etc., of new lines, as dis- 
tinguished from radio circuits, requires authorization from the 
Commission under conditions set forth in Section 214 (Title II) 
of the Communications Act. Radio authorizations are issued under 
Section 309 (Title III) of the Act. As applied to common carriers, 
the standard or test as to whether a grant should be made is sub- 
stantially identical in terms and effect, i.e., public interest, con- 
venience and necessity. (Section 214 refers only to “public con- 
venience and necessity” omitting reference to “public interest”. 
We have attached no significance to this omission in our admin- 
istrative implementation of these sections of the Act.) 
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to such particular use in the ordinary course of business. 
Thus, to single out for special consideration and denial 
only those situations where new construction is involved, 
where such new construction is specifically for the purpose 
of providing a service to the public, when the initial or 
sole user availing himself of service is a community tele- 
vision distribution system, would be arbitrary, capricious 
and discriminatory. An alternative, of course, would be 
to adopt an over-all policy, rule or condition with respect 
to every cable, wire or radio authorization issued by this 
Commission to carriers under its jurisdiction, under both 
Title II and Title III of the Communications Act, pro- 
hibiting the rendition of the specific type of service here 
under attack by the objectors. Such a procedure would 
be equally arbitrary, capricious and discriminatory and 
unwarranted in view of our ultimate determination here- 
in. 


8. The petition before us establishes only that Hill 
County may be financially injured as a result of our grant 
to Intermountain Microwave. Such injury, as we have 
indicated, confers upon Hill County standing to petition 
for reconsideration under Section 405 of the Act. But 
injury to Hill County is not necessarily injury to the pub- 
lic. See Federal Communications Commission v. Sanders 
Brothers Radio Station, 309 U. S. 470. The allegations of 
the injury to the public, as a consequence of economic in- 
jury to petitioner (set forth in paragraph 4 above), are 
too speculative to form the basis of any rational judg- 
ment. See The Voice of Cullman, 6 P & F RR 139. We 
can find no reason to attempt to deprive the public of a 
choice between competing modes of television service. 
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9. Ir Is Oxpzrzp, That, upon consideration of all the 
foregoing, and for the reasons stated, the informal re- 
quest of Hill County TV Club of Havre, for reconsidera- 
tion of the grant of the application of Intermountain 
Microwave Is Deniep. | 


FrepersL CoMMUNICATIONS COMMISSION 
| 

| 

Mary Jane Morris 

Secretary 


Adopted: January 30, 1958. 
Released: January 31, 1958. 


IN THE UNITED STATES COURT OF APPEALS 
For tHe Disrrict or CoLtumBia Circurr 


No. 14,901 
CaprtaL City Texevision, Inc., Appellant 
v. 


FeperaL Communications Commission, Appellee | 
Hetena TV, Inc., Intervenor | 

James G. Epmiston, d/b/a Montana Microwave | 
Intervenor | 


Cory-DuLtum Posr No. 10010, Veterans of Foreign Wars 
of the United States, East Helena, Montana, Intervenor 


STIPULATION 


Counsel for all parties in the above entitled matter 
hereby stipulate and agree that the attached Joint Ap- 
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pendix includes all of the Record to be printed in the 
above entitled case, and that the Joint Appendix will be 
filed following the filing of Appellee’s brief. 


Edward K. Wheeler 
Counsel for Capital City Television, Inc. 


Jerry M. Hamovit 
Counsel for Federal Communications 
Commission 


John P. Cole, Jr. 
Counsel for Helena TV, Inc., Intervenor 


Jeremiah Courtney 
Counsel for James G. Edmiston, d/b/a 
Montana Microwave, Intervenor 


Richard H. Strodel 

Counsel for Cory-Dullum Post No. 
10010, Veterans of Foreign Wars of 
the United States, East Helena, 
Montana, Intervenor 


February 26, 1959. 


[The Joint Appendix to the foregoing stipulation listed to 
be printed precisely those items enumerated in the index 
of this document. ] 
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IN THE 


United States Court of Appeals 


For tHe Disrricr or Cotumpia Crrcurr 


No. 14,901 


Capita City Tetevision, Inc., Appellant 
v. 


FreperaL Communications Commission, Appellee 


Appeal from the Federal Communications Commission 


KE. Stratrorp SMITH 
Joun P. Corsz, Jr. 
Attorneys for Intervenor 


Helena TV, Inc. 
Washington, D. C. 


February 27, 1959 


Of Counsel: 


Samira & Pepper 
714 Perpetual Building 
1111 E Street, N. W. 
Washington 4, D. C. 


Parss or Brzon S. Apams, WasHINGTON, D.C. 





STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this case were not stipulated 
due to the accelerated Court schedule. Intervenor is not 
in agreement with the self-serving Statement of Questions 
Presented posed by Appellant in its Brief. The threshold 
question is as follows: 


1. Is there a proper case before this Court with 
respect to any of the actions of the Commission 
concerning which Appellant complains, namely, (a) 
Original grant of the applications in issue on 
January 30, 1958; (b) Dismissal of Appellant’s Protest 
on March 27, 1958; (c) Denial of Appellant’s Petition 
for Reconsideration by the Commission of its denial 
of Appellant’s Protest; and (d) Denial of Appellant’s 
request for a stay of December 17, 1958? 


Assuming that there is a proper appeal before this Court, 


the questions presented are as follows: 


2. Whether the Commission committed reversible 
error in denying Appellant’s Protest filed under 
Section 309(c) directed against certain common carrier 
microwave radio relay authorizations for lack of 
particularity and a failure to show that the applications 
were improperly granted, or that such grants were not 
in the public interest? 


3. Was the Commission arbitrary, capricious or 
discriminatory in failing to stay, upon Appellant’s 
request, the authority to construct and operate granted 
to Montana Microwave on January 30, 1958, in the light 
of its Notice of Inquiry issued in Docket No. 12443 on 
May 22, 1958, and its subsequent freeze upon certain 
microwave applications? 





INDEX 


TABLE OF CONTENTS 


Questions Presented 

Jurisdictional Statement 

Counterstatement of the Case 

Statutes Involved (not contained in Appellant’s brief) 
Summary of Argument 

Argument: 


I. The Appellant is precluded from raising in this 
Court the question of the validity of the Com- 
mission’s action of January 30, 1958, granting 
the construction permits to Montana Microwave 
because of its failure to timely invoke the 
requisite statutory procedures 


II. If, in fact, there is any question properly before 
this Court, it can only be as to whether or not 
the Commission committed reversible error in 
dismissing Appellant’s Protest filed under Sec- 
tion 309(c) of the Act 


III. The Commission, upon examination of Appel- 
ant’s Protest, properly exercised its discretion 
in concluding that the Protestant has utterly | 
failed to specify any facts with particularity | 
showing that the grants of the subject applica- | 
tions were improperly made or that such grants | 
would not be in the public interest, and thus | 
failed to comply with the requirements of Sec- | 
tion 309(c) of the Communications Act 


. The objective of Appellant’s Protest is upon | 
its face absurd and would require regulatory 
activity by the Commission so alien to the | 
principles of common carrier regulation as 
embodied in the Communications Act of 1934, | 
as amended, that no reasonable purpose could | 
have been served by designating the Protest | 
for hearing 
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V. Status as a communications common carrier 
was accorded to Montana Microwave on Janu- 
ary 30, 1958, and any judicial challenge of that 
status must properly encompass the date of 
grant, and, accordingly, all data contained in 
Appellant’s brief regarding Montana Micro- 
wave ’s status is not material or relevant to 


. The Commission did not err in refusing to set 
aside the applications of Montana Microwave 
because of its policy investigations in Docket 
No. 12443 


. Dismissal of Appellant’s appeal will in no way 
preclude the Commission from making deter- 
minations on the public interest issues which 
Appellant improperly seeks to bring before this 
Court for determination 


Conclusion 
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IN THE 


United States Court of Appeals 


No. 14,901 


Capitan Crry Trtevision, Inc., Appellant 
v. 


Freperan Communications Commission, Appellee 


Appeal from the Federal Communications Commission 
BRIEF FOR HELENA TV, INC., INTERVENOR 


JURISDICTIONAL STATEMENT 


Appellant has appealed to this Court from various orders 
of the Federal Communications Commission pursuant to 
Section 402(b) of the Communications Act of 1934, as 
amended! (47 U.S.C. Sec. 402(b)). Intervenor, Helena 
TV, Inc., filed in this case on February 24, 1959, a ‘‘Motion 
to Dismiss for Want of Jurisdiction’? which in essence 





1 48 Stat. 1064, as amended; 47 U. 8S. C. Sec. 151 et seg. (1952) herein- 
after sometimes referred to as Communications Act or Act, | 
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contends that the Appellant having elected to rely 
exlusively on the protest procedure provided for in 
Section 309(c) of the Communications Act was required, 
upon denial of its Protest by the Commission on March 27, 
1958, to file a Notice of Appeal in this Court within 
thirty (30) days thereafter; that Appellant’s Petition for 
Reconsideration of the denial of its Protest was without 
legal force and did not relieve it of this statutory require- 
ment; and that having failed to file such a Notice of Appeal 
within the statutory thirty-day period, Appellant was for- 
ever precluded from judicial review in this matter. This 
argument is preserved and made a part of this Reply Brief. 


In addition, as set forth in detail in Argument I herein, 
assuming, arguendo, that the Court finds that Appellant 
has not lost its right to appeal the denial of its Protest 
in the light of the procedural history of this matter, 
Intervenor further contends that Appellant is restricted to 
appeal of the validity of the denial of its Protest and has 
lost all right to be heard im this Court on all issues per- 


taining to the Commission’s original action of January 30, 
1958, granting the subject applications of Montana Micro- 
wave, which is by Appellant’s admission the major premise 
of its appeal. 


COUNTERSTATEMENT OF THE CASE 


Intervenor cannot accept Appellant’s ‘‘Statement of the 
Case’’. It is replete with conclusions of fact and law and 
contains irrelevant allegations of fact extraneous to the 
record and hearsay. This will be apparent to the Court on 
cursory reading. 


This case involves an appeal by Capital City Television, 
Inc. (Appellant), the licensee of ‘‘Satellite’” -Television 


2A ‘*TV Satellite Station’? is a television broadcast station which is auth- 
orized by the FCC to operate without origination of its own programing by 
receiving and rebroadeasting the programing of enother television station. 
In addition, ‘‘Satellite’’ stations sometimes originate a small amount of 
programing. 
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Broadcast Station KXLJ-TV, Helena, Montana, from a 
Memorandum Opinion and Order (R. 90) of the Federal 
Communications Commission (Commission) adopted and 
released on March 27, 1958, denying a Protest (R. 54) filed 
by Appellant pursuant to Section 309(¢) of the Communica- 
tions Act of 1934, as amended, against the Commission’ S 
grant of three common carrier microwave relay radio 
applications to James G. Edmiston, doing business as 
Montana Microwave (Montana Microwave), Intervenor 
herein, and from an Order of the Commission (R. 134) 
adopted on December 17, 1958, and released on December 18, 
1958, denying Appellant’s petition (R. 95) which sought 
reconsideration of the Commission’s above-mentioned 
Memorandum Opinion and Order of March 27, 1958. The 
relevant facts are as follows: 





On January 30, 1958, pursuant to Section 309(a) of the 
Communications Act of 1934, as amended, the Commission 
granted, over Appellant’s opposition, construction permits 


(R. 51) to Montana Microwave authorizing it to construct 
a three station (that is, three relay stations) common 
carrier microwave relay radio system within the State of 
Montana. The proposed initial purpose of this operation 
was to permit Montana Microwave to transport after 
delivery to it by its customer the television signals of 
certain Spokane, Washington, television stations to the 
area of Helena, Montana. The applications provided that 
this service would be made available to any members of 
the public having a need therefor, such as TV stations, 
community antenna systems, etc., on a nondiscriminatory 
basis. The initial customer of Montana Microwave in the 
Helena area is Helena TV, Inc. Intervenor herein, a 
community antenna television system providing a master 
antenna service in Helena, Montana. Helena TV, Inc.,|is 
a corporation organized under the laws of the State iof 
Montana. Montana Microwave also serves other customers 
for its television program transmission services within its 
service area in the State of Montana. The Commission 








& 


does not exercise jurisdiction over the operation of Helena 
TV, Inc., under the Communications Act of 1934, as 
amended. 


Thereafter, on February 28, 1958, Appellant, pursuant to 
Section 309(c) of the Communications Act of 1934, as 
amended, filed a timely Protest directed against the Com- 
mission’s action in granting the applications of Montana 
Microwave for the subject construction permits. In 
essence Appellant alleged that it was a ‘‘party in interest’’; 
that the grant of the applications will cause economic 
injury by way of adverse ‘‘competitive effects’’ to 
Appellant, and that Montana Microwave is not a common 
carrier since it would serve but one customer. On 
March 27, 1958, the Commission issued its Memorandum 
Opinion and Order denying Appellant’s Protest on the 
ground that it did not comply with statutory requirements 
in that ‘‘Protestant has utterly failed to specify any facts 
with particularity’? upon which relief could be granted. 


(R. 94) With regard to the alleged economic injury, the 
Commission found that Appellant failed to show what the 
adverse competitive effects may be or how or why or to 
what extent the competitive consequences may flow and 
from where. 


Thereafter, on April 25, 1958, Appellant filed with the 
Commission a petition seeking reconsideration of the Com- 
mission’s action dismissing its Protest. (R. 95) In an 
Order dated December 17, 1958 (R. 134), the Commission 
concluded that inasmuch as the time period within which 
to protest the grants of the microwave applications had 
expired, and that inasmuch as the time within which a 
party could lawfully seek reconsideration of the original 
grants had also expired, the Petition for Reconsideration 
could only be considered on the question of whether error 
had been committed in the original decision by which the 
Protest was denied. In other words, the Commission took 
the position that since the original Protest was insufficient 
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in law, the subsequent Petition for Reconsideration could 
not remedy the deficiency and that the sole purpose of 
that petition could only be to point out error in the 
Commission’s consideration of the Protest. The Commis- 
sion, in denying the Petition for Reconsideration in its 
Order of December 17, 1958, stated that Appellant ‘‘has 
advanced no new arguments to persuade us that our 
original determination in that regard was in error, and that, 
to the contrary, Protestant seeks to set in motion our 
hearing processes through a pleading containing only con- 
clusionary allegations without support either in a sufficient 
statement of fact or of law’’. (R. 134) 


On November 25, 1958, Appellant filed a petition (R. 112) 
with the Commission seeking to prevent Montana Micro- 
wave from operating under its existing authority. This 
petition was treated by the Commission as a ‘‘request for 
stay’? and was denied for the reason that other than 
containing self-serving, conclusionary statements, Appellant 
completely failed to show any irreparable jngaxy, to itself 
or to the public. (R.136) Thereafter, Appellant appeared 
before this Court on January 29, 1959, and announced that 
if this Court would not grant the relief it sought, to wit, 
a stay of Montana Microwave’s authority to construct and 
operate, it would cease broadcasting in Helena. On 
January 31, 1959 (this Court refusing to be coerced by 
Appellant’s threats), Appellant voluntarily terminated its 
broadcast operation in Helena. | 

This appeal followed. 





| 
STATUTES INVOLVED | 


Pertinent portions of the Communications Act of 1934, 
as amended (48 Stjt. 1064, 47 U.S.C. sec. 151 et seq.) Hot 
included in Appellant’s brief are as follows: 


See. 202. Discrimination and Preferences. 


(a) It shall be unlawful for any common carrier|to 
make any unjust or unreasonable discrimination | 
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charges, practices, classifications, regulations, facilities, 
or services for or in connection with like communica- 
tion service, directly or indirectly, by any means or 
device, or to make or give any undue or unreasonable 
preference or advantage to any particular person, 
class of persons, or locality, or to subject any particular 
person, class of persons, or locality to any undue or 
unreasonable prejudice or disadvantage. 


Sec. 402. Proceedings to Enjoin, Set Aside, Annul, or 
Suspend Orders of the Commission. 


(c) Such appeal shall be taken by filing a notice of 
appeal with the court within thirty days from the date 
upon which public notice is given of the decision or 
order complained of. Such notice of appeal shall 
contain a concise statement of the nature of the pro- 
ceedings as to which the appeal is taken; a concise 
statement of the reasons on which the appellant intends 
to rely, separately stated and numbered; and proof of 
service of a true copy of said notice and statement 
upon the Commission. Upon filing of such notice, the 
court shall have jurisdiction of the proceedings and 
of the questions determined therein and shall have 
power, by order, directed to the Commission or any 
other party to the appeal, to grant such temporary 
relief as it may deem just and proper. Orders granting 
temporary relief may be either affirmative or negative 
in their scope and application so as to permit either 
the maintenance of the status quo in the matter in 
which the appeal is taken or the restoration of a posi- 
tion or status terminated or adversely affected by the 
order appealed from and shall, unless otherwise 
ordered by the court, be effective pending hearing and 
determination of said appeal and compliance by the 
Commission with the final judgment of the court 
rendered in said appeal. 


Sec. 405. Rehearings Before Commission. 


After a decision, order, or requirement has been 
made by the Commission in any proceeding, any party 
thereto, or any other person aggrieved or whose 
interests are adversely affected thereby, may petition 
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for rehearing; and it shall be lawful for the Commis- 
sion, in its discretion, to grant such a rehearing if 
sufficient reason therefor be made to appear. Petitions 
for rehearing must be filed within thirty days from the 
date upon which public notice is given of any decision, 
order, or requirement complained of. No such 
application shall excuse any person from complying 
with or obeying any decision, order, or requirement 
of the Commission or operate in any manner to stay 
or postpone the enforcement thereof, without the 
special order of the Commission. The filing of a 
petition for rehearing shall not be a condition pre- 
cedent to judicial review of any such decision, order, 
or requirement, except where the party seeking such 
review (1) was not a party to the proceedings resulting 
in such decision, order, or requirement, or (2) relies 
on questions of fact or law upon which the Commission 
has been afforded no opportunity to pass. Rehearing 

shall be governed by such general rules as the Com- 
mission may establish, except that no evidence other 
than newly discovered evidence, evidence which has 
become available only since the original taking of 
evidence, or evidence which the Commission believe 
should have been taken in the original proceeding sha 
be taken on rehearing. The time within which | 
petition for review must be filed in a proceeding t 
which section 402(a) applies, or within which a 
appeal must be taken under section 402(b), shall be 
computed from the date upon which public notice is 
given of orders disposing of all petitions for rehearing 
filed in any case, but any decision, order, or require- 
ment made after such rehearing reversing, changing, 
or modifying the original order shall be subject to the 
same provisions with respect to rehearing as an 
original order. | 





‘2UMMARY OF ARGUMENT | 
I | 





Appellant did not timely file an appeal from the Com- 
mission’s action of January 30, 1958, granting construction 
permits to Montana Microwave, and that Commission 
action is, therefore, not properly before this Court. After 
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the grant of the microwave applications, the Appellant 
chose to rely exclusively upon Section 309(c) of the Com- 
munications Act and filed a Protest pursuant thereto. If 
Appellant had desired to pursue a judicial appeal from 
the Commission action of January 30, 1958, it was obligated 
either to file its Notice of Appeal with this Court, or to 
file a Petition for Reconsideration pursuant to Section 405 
of the Communications Act, and in either instance the 
Appellant was obligated by law to take the necessary 
action within thirty (30) days after the grant. Appellant’s 
failure to take either step precludes it from judicial review 
of the January 30, 1958, grants. 


Thus, Appellant fatally confused its available procedural 
steps. Section 309(c) of the Communications Act, unlike 
Section 405, is a complete proceeding, de novo in nature, 
and has absolutely no bearing upon the statutory thirty- 
day judicial appeal period provided in Section 402(b) of 
the Act. Accordingly, a party relying exclusively upon 
the protest procedure for relief of a Commission action 


granting ex parte an application pursuant to the provisions 
of Section 309(a) must thereafter strictly confine any 
subsequent judicial appeal to revealing error in the protest 
proceeding. 


I 


In view of the preceding argument and conceding, 
arguendo, that an unsuccessful protestant may properly 
follow its denied protest with a timely petition for recon- 
sideration and that such a petition for reconsideration 
would serve to toll the thirty-day period within which 
judicial appeal may be noted under Section 402(b) of the 
Act, it would necessarily follow that the period which is 
tolled commences upon the date of the Commission action 
for which reconsideration is sought. Therefore, a petition 
for reconsideration (required to be filed within thirty (30) 
days of the action complained of) filed by the Appellant on 
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April 25, 1958, directed against the Commission’s action 
denying the Protest of March 27, 1958, can have no efficacy 
whatsoever upon the Commission action of January 30, 
1958, granting the applications. | 


Furthermore, it is fundamental that the only material 
effect upon this proceeding, other than procedural, of 
Appellant’ s Petition for Reconsideration is to point out 
error in the original Commission determination upon the 
Protest, and that inasmuch as the Appellant’s request for 
stay filed on November 25, 1958, was merely an adjunct 
to its then pending Petition for Reconsideration and sought 
only to secure a stay pending a Commission decision on 
the pending Petition for Reconsideration, it is, therefore, 
apparent that any significance which either of these two 
documents has to this proceeding must be predicated upon 
the assumption that the Commission committed error in 
denying the Protest. If the denial of the Protest was 
proper, then the only effect of Appellant’s subsequent 
petitions was to toll the time within which judicial appeal 
might timely be taken, and the contents of the petitions 
cannot substantively affect this appeal. | 





Therefore, assuming any question is properly before this 
Court, it is whether or not the Commission committed 
reversible error in its action of March 27, 1958, denying 
Appellant’s Protest. | 


Ti | 

The Commission was fully justified in denying Appel- 
lant’s Protest filed pursuant to Section 309(c) for the 
reason that Appellant utterly failed to comply with the 
requirements imposed by the statute. Appellant’s Protest 
contained generalized objections and vague, conclusory 
arguments with no reasonable attempt to specify with 
particularity the facts, matters and things relied on. There 
was a complete failure to make a clear showing of the 
casual relationship between the protested authorizations 
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and the alleged economic injury. It is, therefore, clear that 
the Commission was not arbitrary or capricious in its 
determination of March 27, 1958, denying Appellant’s 
Protest. 

IV 


The qualifications and status of Montana Microwave to 
apply for and use radio frequencies assigned to com- 
munications common carriers were passed upon by the 
Commission on January 30, 1958, and, accordingly, any 
judicial challenge of that status must properly encompass 
the date of grant. Inasmuch as Appellant failed to invoke 
the proper procedural action and, therefore, precluded 
itself from judicial review of the Commission’s action 
granting the microwave applications, all of Appellant’s 
argument which is directed toward a discussion of the legal 
status of Montana Microwave and the principles of common 
carrier law must be considered as irrelevant and immaterial 
to this case and should, therefore, be disregarded. 


V 


The contentions and allegations contained in Appellant’s 
Protest are upon their face absurd and completely foreign 
to all principles of common carrier regulation embodied in 
the Communications Act of 1934, as amended. Therefore, 
no useful purpose could be served by holding a hearing on 
such charges. Appellant’s basic allegation is that a 
customer of the common carrier, engaged in a lawful 
business, will, if able to avail itself of the common carrier 
service, improve the quality of its business; and that the 
Appellant, as a broadcaster, stands in a preferential 
position with regard to common carrier communication 
regulation and may have common carrier service denied to 
lawful members of the public who might compete 
economically with the broadcast operation. 


Broadcast regulation under Title III of the Communica- 
tions Act and common carrier regulation under Title IT 
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of the Act are inherently different and are governed by 
entirely separate legal philosophies. The Commission has 
been delegated the authority by Congress to control the 
use of the spectrum and, thus, a number of economically 
unrelated types of business become involved in the Com- 
mission’s processes. It is fundamental, however, that the 
Commission cannot administer its regulatory authority 
with respect to one distinct class under its jurisdiction in 
order to give a special consideration of purely economic 
nature to another wholly different class. 


VI 


The Commission’s failure to stay the authority of 
Montana Microwave to construct and operate is not in any 
manner inconsistent with its current inquiry proceeding 
in Docket No. 12443 instituted on May 22, 1958, and the 
subsequent ‘‘freeze’’ was expressly made applicable to only 
pending applications in an effort to attain a status quo 
during the pendency of the general inquiry and the 
‘“‘freeze’’ had no effect whatsoever upon any existing 
authorizations. The Commission has continued through- 
out this matter to grant operating authorizations to cover 
all construction permits issued prior to its freeze. Thus, 
it is clear that only those microwave applications awaiting 
Commission action on May 22, 1958, and those filed there- 
after are subject to the freeze. Therefore, the only questio 
necessary to decide this matter is whether or not Montan 
Microwave held valid construction permits prior to May 4 
1958. | 











Inasmuch as Montana’s Microwave’s construction 
permits were issued on January 30, 1958, it would clearly 
be arbitrary and discriminatory to place those Smehortzps 
tions in the ‘‘freeze’’ category. 


In addition, it should be pointed out that Appellant has 
completely distorted the meaning of Commission Docket 
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No. 12443 and this Court’s holding in the Mesa Microwave 
case relative to that docket. 


Vil 


Finally, inasmuch as the very question (i.e., common 
carrier regulation based upon the principle of giving a 
preference of an economic nature to a broadcaster) which 
Appellant has inappropriately appealed to this Court 
is currently awaiting determination by the Commission in 
its Inquiry (Docket No. 12443), a dismissal of this appeal 
will in no manner preclude a proper determination on the 
public interest considerations involved therein by either 
the Commission or in an appropriate appeal to this Court. 


ARGUMENT 
I 


The Appellant Is Precluded From Raising in This Court the 
Question of the Validity of the Commission’s Action of 
January 30, 1958, Granting the Construction Permits to 
Montana Micowave Because of Its Failure to Timely 
Invoke the Requisite Statutory Procedures. 

Section 402(c) of the Communications Act requires that 
an appeal must be noted in this Court within thirty (30) 
days from the date of the public notice of the decision or 
order complained of. Appellant, prior to the grant of the 
Montana Microwave applications, filed a request with the 
Commission that the then pending applications be set for 
hearing. (R. 16) The Commission, however, upon con- 
sideration of Appellant’s request for a hearing, granted 
the applications and directed a letter to Appellant (R. 51) 
stating that notwithstanding Appellant’s request, it was 
concluded that the applications should be granted in that 
the public interest, convenience and necessity would be 
served thereby. Thus, the Commission exercised its 
authority over the applications pursuant to the provision 
of Section 309(a) of the Act which provides that, “‘If upon 
examination of any application provided for in Section 308 
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the Commission shall find that public interest, convenience 
and necessity would be served by the granting thereof, it 
shall grant such application”. The applications were, 
therefore, granted ex parte. | 





Under these circumstances at the time of the original 
grant, the Appellant had several courses of action available 
to it in furtherance of its opposition to the granted 
applications: (1) it could file a timely ‘‘protest’’ pursuant 
to Section 309(c) of the Communications Act of 1934, as 
amended, which provides that when an application is 
granted by the Commission ‘‘without a hearing as pro- 
vided in subsection (a) hereof, such grant shall remain 
subject to protest’? for a period of thirty (30) days; 
(2) it could file a petition for reconsideration pursuant to 
Section 405 of the Communications Act of 1934, which 
provides that after a ‘‘decision, order or requirement’’ has 
been made by the Commission, any party thereto or any 
other person aggrieved or whose interests are adversely 
affected may within thirty (30) days petition for rehearing, 
and that the ‘‘time .. . within which an appeal must 
be taken under Section 402(b) shall be computed from 
the date upon which public notice is given of orders 
disposing of all petitions for rehearing’’;* (3) it could 
have simultaneously and timely filed both a protest under 
Section 309(c) and a petition for rehearing under Section 
405 of the Act (this is a customary practice); or (4) it 
possibly could have appealed directly to this Court pur- 
suant to Section 402(b)(6) of the Communications Act 





3In fact, the Appellant was probably obligated to file a timely petition 
for reconsideration of the grants pursuant to Section 405 of the Act as a 
condition precedent to invoking the judicial review provisions of Section 
402(b) of the Act. In O’Neil Broadcasting Co. v. FCC, 100 U. 8. App. D. C. 
38, 241 F 2d 443 (1956), this Court laid down the rule that where the 
Commission grants an application ez parte as provided for in Section 309 (a) 
of the Act, a party desiring judicial review of the grants must first exhaust 
its administrative remedies under Section 405 as a ‘‘condition precedent’ to 
institution of an action pursuant to the judicial appeal provision of Section 
402(b). 
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which provides for appeal by “‘any other person’’ 
aggrieved or adversely affected by any order of the Com- 
mission granting or denying an application for construction 
permit.* 

In each of these four possible courses of action the 
Appellant was obligated by law to take the required action 
within thirty (30) days after public notice of the Com- 
mission action complained of, i.e., the grants of J anuary 30, 
1958. With each of these possibilities presented, the 
Appellant chose to rely exclusively upon No. 1, the protest 
procedure provided by Section 309(c) of the Act, and 
accordingly, it timely filed with the Commission what it 
purported to be a Protest. 


Section 309(c) of the Act provides a method whereby a 
party who opposes a Commission action granting ex parte 
an application without hearing pursuant to the provisions 
of Section 309(a) may, subsequent to and within thirty 
(30) days from the action complained of, file with the 
Commission a protest setting forth its interest in the matter 


and the “‘facts, matters and things’’ relied upon to show 
that the grant was improperly made, or that it is not in 
the public interest. Section 309(c) provides for a complete 
proceeding de novo. It has absolutely no material, factual 
or legal relationship to any action whatsoever which might 
have been employed by a protestant prior to the grant of 
an application in question. Where a protestant fully 
complies with the requirements of the statute, the Com- 
mission must then, in accordance with the language of 
the statute, designate the application for a hearing to be 
tried in the identical manner set forth in Section 309(b) 
of the Communications Act which provides the procedure 
to be followed upon any application which the Commission 


4 Even though Appellant herein did oppose the applications prior to grant, 
there is strong doubt as to the effectiveness, under the instant facts, of a 
direct appeal to this Court because of the doctrine of the O’Neil case 
discussed in Footnote 3, supra. 
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cannot grant in accordance with Section 309(a). A 
protestant need not have taken any action whatsoever prior 
to the granting of the application complained of. The 
right to protest under Section 309(c) by its very nature 
cannot exist until a grant has been made without hearing. 


Thus, concomitantly, Section 309(c) inherently can 
preserve no argument or legal rights which were incidental 
or pertinent to any actions employed by the protestant 
prior to its initiation of the protest procedure. <A pro- 
testant must stand or fall on the showing in its protest 
unless it has taken action to preserve any rights which it 
has previously obtained. | 


A ‘‘protest’’ proceeding by its very nature is oats 
in and of itself; there is a thirty-day period within which 
it must be filed; it cannot be filed one day before the grant 
nor one day after the expiration of the thirty-day period; 
and it must be submitted in its entirety under the oath of 
the protestant or it has no sufficiency. Section 309(c) is 
unlike Section 405 which provides for a petition for rehear- 
ing before the Commission of a past Commission ‘decision, 
order or requirement’’. Section 309(c) seeks in the first 
instance a full and complete hearing on an application 
while Section 405 seeks a rehearing or review of a pre- 
viously considered matter. Section 309(¢) contemplates 
the taking of evidence while Section 405 expressly provides 
that ‘‘no evidence other than newly discovered evidence 

. shall be taken . . .”? Section 405 is not the employ- 
ment of a de novo procedure; it provides a method whereby 
‘‘any party or any other person’’ aggrieved or adversely 
affected may seek a rehearing of a past Commission 
action. Unlike Section 309(c), Section 405 expressly 
provides that the ‘‘time within which an appeal must be 
taken under Section 402(b), shall be computed from the 
date upon which public notice is given of orders disposing 
of all petitions for rehearing . . .”’ 
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Thus, it is clear that Section 405 properly invoked does 
serve to extend or toll the thirty-day period within which 
a notice of appeal must be filed with this Court, i.e., the 
thirty-day period for appeal from the action complained 
of does not begin to run until disposal of the petition for 
rehearing. 


In this regard, the Appellant on page 45 of its brief 
states: 

‘“‘Our primary challenge in this case, we repeat, is to 
the grant of the applications on theories which we 
believe we have demonstrated to be legally indefensible. 
Appellant urges that it is the Commission’s action in 
making the grants on which this Court should focus 
and which should be voided. This is the action we 
would have challenged in this Court when made but for 
the fact that subsequent failure to protest under 
Section 309(c) might have constituted a failure to 
exhaust available administrative remedies.’? (Emphasis 
supplied) 


It is submitted that a more factual and accurate state- 
ment by Appellant would be merely to change the word 
“‘would’’ in the emphasized portion above to read 
“‘should”’. If the Appellant had desired to toll the 
statutory period for appeal of the original grants and to 
further exhaust its administrative remedies, its only 
available course was to file a timely petition for recon- 
sideration. Section 405 of the Communications Act makes 
it clear that such a petition, timely filed, tolls the time for 
appeal while Section 309(c) contains no such provision. 
Furthermore, inasmuch as the construction permits of 
Montana Microwave were granted ex parte as provided 
for in Section 309(a), the Appellant was very probably 
obligated to timely file a petition for reconsideration as 
a condition precedent to judicial review of the grants. 
See O’Neil Broadcasting Co. v. FCC, supra, Footnote 2. 
In any event, Appellant was not required to elect as 
between a Section 309(c) protest and a Section 405 peti- 
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tion for reconsideration. If it wished to pursue the Section 
309(c) route and at the same time keep open its right to 
appeal to this Court from the Commission’s action on the 
original grants, it was mandatory that it also invoke the 
provisions of Section 405 within thirty (30) days of the 
original grant. Thus, the Appellant has fatally miscon- 
ceived its procedural rights under the Act and is precluded 
from a review of the granted applications. 





Appellant’s suggestion, as set forth in the above-quoted 
language, that it was required to file its Protest under 
Section 309(¢) of the Act in order to make certain that 
it had exhausted available administrative remedies, is So 
patently without merit as to be frivolous. To suggest 
that a party having a choice of administrative remedies (if 
indeed an action under Section 309(c) can be classified as 
an administrative remedy on any basis) is required to file 
such a protest in order to perfect its right of judicial 
appeal, when a petition for reconsideration is clearly 
available under Section 405 of the Act, is to suggest a novel 
doctrine of administrative procedure for which Intervenor 
has found no support in law after diligent search and for 
which Appellant has itself cited no authority. On its face, 
this contention is absurd since it would nullify the mean- 
ing of Section 405. It is submitted that Appellant offers 
this transparent and facetious excuse in order to mask it 
fatal procedural blunder. | 





As pointed out above, it is a customary procedure on 
the part of those practicing before the Commission to file 
simultaneously both a protest and a petition for recon- 
sideration. The obvious reason for employing such a dual 
procedure is to preserve any rights of judicial appeal 
which might be directed against the Commission’s action 
in originally granting the opposed application in the event 
of failure to state a proper and adequate protest under 
Section 309(c). A failure to preserve this right of appeal 
by timely filing a petition for reconsideration pursuant to 
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Section 405 and the absence of a notice of appeal to this 
Court within the thirty-day period forever, in the absence 
of a showing of fraud, precludes judicial review on the 
question of the validity of the original grants. 


The foregoing is persuasive that if Appellant has any 
rights before this Court at this time, it is only on the 
validity of the Commission’s action in denying Appellant’s 
Protest on grounds of insufficiency of the showing made 
therein. But Appellant makes it clear on page 19 of its 
brief that it does not really seek review of the denial of 
its Protest, but rather of the original grants to Montana 
Microwave where it states: 


‘‘The substantive and practical issue before this Court 
is, not whether the Commission erred in denying 
Appellant’s Protest, but whether the Commission erred 
in originally granting the applications of Montana 
Microwave.’’ (Emphasis supplied) 


In its ‘‘Statement of Questions Presented’’, the Appel- 
lant directs its principal attention to the question of the 
original grants of January 30, 1958. Appellant then 
proceeds to devote the overwhelming majority of its brief 
to the question of whether or not the Commission acted 
properly in originally granting the construction permits 
to Montana Microwave. It is respectfully submitted that 
the question of the Commission action of January 30, 
1958, granting permits to Montana Microwave is not in 
any respect before this Court, and that consequently all of 
Appellant’s remarks directed toward that action must be 
dismissed as improper, irrelevant and immaterial. 


Again it is reiterated that if the Appellant had desired 
to bring the question of the original grants before this 
Court, it was compelled either to appeal directly to this 
Court and/or to file with the Commission pursuant to 
Section 405 a petition for reconsideration to toll the 
statutory time for appeal; and that in either event the 
action had to be taken within thirty (30) days from 
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January 30, 1958. Appellant did not appeal to this Court 
until January 16, 1959, almost a year after the grants; 
and it did not file a Petition for Reconsideration until 
April 25, 1958, almost three months later, and this was 
directed to the Protest, not the grants. 


Obviously, a Petition for Reconsideration filed in April 
eannot possibly be directed against a Commission action 
taken in January. The Appellant sought a reconsideration 
of its dismissed Protest and nothing else. Inasmuch as a 
pending protest under Section 309(¢) has no effect upon 
the thirty-day judicial appeal period of Section 402(c) 
and as it cannot be said that invocation of Section 405 
provides a retroactive effect even if it were directed against 
the original grants, which it was not, the January 30th 
Commission action cannot possibly be in issue before this 
Court. Yet Appellant blindly insists that it now ee 
judicial review of this action. 








Appellant is late and, therefore, precluded. | 
II ! 


If, in Fact, There Is Any Question Properly Before This Court 
It Can Only Be as to Whether Or Not The Commission 
Committed Reversible Error in Dismissing Remelas s 
Protest Filed Under Section 309(c) of the ‘Act. 

We now turn to the question of what issues, if any, are 
properly before this Court. In its brief, Appellant states 
that it is appealing from (1) Commission’ s action of 
January 30, 1958, granting permits to Montana Microwave; 
(2) Commission’ s action of March 27, 1958, denying 
Appellant’s Protest; (3) Commission’s action of ‘December 
17, 1958, denying Appellant? s Petition for Reconsideration: 
and (4) Commission’s action of December 17, 1958, denying 
Appellant’s ‘‘request for stay’’. 


In the preceding argument it has been demonstrated that 
the question of the merits of the original grants is not 
properly before this Court and that, therefore, the subject 
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is not in issue or even relevant or material to this pro- 
ceeding except to provide a factual basis for subsequent 
events. 


Appellant did, pursuant to Section 309(c) of the Com- 
munications Act, timely file with the Commission a 
**Protest”’ directed against the construction permits of 
Montana Microwave. Thereafter, on March 27, 1958, the 
Commission dismissed the Protest as being legally deficient 
in failing to comply with the requirements imposed by the 
statute. This Intervenor filed with this Court on Feb- 
ruary 24, 1959, in this case a ‘‘Motion to Dismiss for Want 
of Jurisdiction’’ which, in essence, contends that after the 
grant of the applications, the Appellant, choosing to rely 
exclusively on the protest procedure, had upon dismissal 
of its Protest exhausted its administrative remedies and 
consequently was then compelled within thirty (30) days 
from such dismissal to seek judicial review or else be 
precluded from access to this Court. 


However, assuming, arguendo, that the Appellant could 
properly follow the dismissal of its Protest with a petition 
for reconsideration under Section 405 and that such a 
procedure would serve to toll the time period within which 
an appeal may properly be filed with this Court, it then 
would necessarily follow that the Petition for Reconsidera- 
tion filed on April 25, 1958 (within the allocated time 
period after the Protest dismissal of March 27th but almost 
three months after grant of the applications), could 
encompass only the narrow question of whether or not the 
Commission committed error in its decision on the Protest. 
Such a petition for reconsideration of the Commission’s 
Protest decision of March 27th can have no legal efficacy 
whatsoever with respect to the January 30th grants. There- 
fore, if in fact Appellant’s Petition for Reconsideration 
did properly toll the thirty-day appeal period, it is 
axiomatic that the period tolled commenced on March 27th, 
the date of the action, and related only to the Protest 
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denied on that date. In other words, assuming, arguendo, 
that the petition did serve to toll the thirty-day period for 
appeal following denial of the Protest, it cannot even 
reasonably be contended that it has a retroactive effect 
which also serves to apply to the actions of January 30th. 


Therefore, there can only possibly be one question before 
this Court: 


Did the Commission commit reversible error in dis. 
missing Appellant’s Protest? | 





It is perfectly clear that the sole purpose of the April 
25th Petition for Reconsideration was to request the Com- 
mission to take one more look at its action of March 27th, 
dismissing the Protest. The petition could not legally or 
properly request any other relief. Concerning the 
Appellant’ s request for stay, filed on November 25, 1958, it 
is obvious that this request was filed as an adjunct ito 
its then pending Petition for Reconsideration; its purpose 
was to persuade the Commission that pending a decision 
on the merits of the Petition for Reconsideration, Montana 
Microwave’s authority to operate should be stayed. 
Therefore, any current legal significance whatsoever evolv- 
ing from either the Petition for Reconsideration, the 
request for stay, or both, must now be predicated upon the 
single principle that the Commission erred in dismissing 
the Protest. If, in fact, the Protest was properly dis- 
missed, the subsequent Petition for Reconsideration and 
its associated request for stay have no meaning whatsoever 
to the outcome of this proceeding. | 





It appears clear that if, in fact, a protest under Section 
309(¢) is deficient as not meeting the requirements of the 
statute, such deficiency cannot be corrected by filing 
several months later an unverified Petition for Recon- 
sideration. See In re Aldo de Dominicis, 13 Pike & Fischer 
Radio Regulations 76 (1955), and In re Mel Wheeler, 
15 Pike & Fischer Radio Regulations 410 (1957). There- 

| 
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fore, the only purpose of a Petition for Reconsideration in 
this instance is to point out error to the Commission in 
its original determination; the Protest must stand or fall 
on its own content. See In re Jaicoa Broadcasting Corp., 
13 Pike & Fischer Radio Regulations 1115 (1956). 


Thus, in the proceeding before this Court, consideration 
of the question of the validity of the original grants to 
Montana Microwave is precluded by Appellant’s failure 
to timely invoke the Court’s jurisdiction; the only legal 
significance of the Petition for Reconsideration and of the 
subsequent request for stay is strictly confined to a 
question of procedure, i.e., did or did not the filing of the 
Petition for Reconsideration toll the thirty-day statutory 
period within which the Appellant may seek review of the 
Commission’s dismissal of its Protest. 


Therefore, if the Appellant did file a timely appeal and 
is now properly before this Court, the sole question to be 
decided is the Protest issue, ie., was there error in dis- 
missing the Protest, a subject to which the Appellant 
devotes one and one-half pages of its 47-page brief. 


Til 


The Commission Upon Examination of Appellant’s Protest 
Properly Exercised Its Discretion in Concluding that the 
Protestant Has Utterly Failed to Specify Any Facts With 
Particularity Showing that the Grants of the Subject 
Applications Were Improperly Made or that Such Grants 
Would Not Be in the Public Interest, and Thus Failed to 
Comply With the Requirements of Section 309(c) of the 
Communications Act. 


Assuming, arguendo, that there is a proper case before 
this Court, we now turn to the only question necessary for 
decision : 


Did the Commission commit reversible error in its 
action of March 27, 1958, dismissing Appellant’s 
Protest for the reason that said Protest did not comply 
with the requirements of the statute? 
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Section 309(¢) requires that a properly filed protest ‘‘shall 
specify with particularity the facts, matters and things 
relied upon, but shall not include issues or allegations 
phrased generally.’”’ In Federal Broadcasting System v. 
FCC, 96 U. S. App. D. C. 260, 225 F 2d 560 (1955), this 
Court, in consideration of Section 309(c), stated at p. eS 
as follows: 





‘‘Tt is clear from a reading of the statute and be 
history that Congress sought to require one pro- 
testing a unilateral grant of a license by the Com- 
mission to show in some detail the factual basis of his 
grievances. Generalized objections are obviously in- 
sufficient under the statute without some specification 
of events and circumstances.”’ | 





Appellant did timely file its Protest and the Cenmaes 
giving Appellant the ‘‘maximum benefit’’ of said Protest, 
found that ‘‘it is a party in interest because it has shown 
that its private interests will somehow be affected’’. (R. 92) 


Turning to the substance of Appellant’s Protest, it 
stated in essence that the granted common carrier applica- 
tions will inflict economic injury upon it and that Montana 
Microwave is not a common carrier ‘‘in any true sense, 
since it would serve but one customer.’’ Examination of 
the Protest (R. 90) will show there was not even a reason- 
able effort on the part of Appellant to detail, substantiate 
or even point out what adverse competitive effects would 
be produced by the installation of the common carrier 
service. As the Commission stated in its Memorandum 
Opinion and Order dismissing the Protest (R. 93), ‘‘Aside 
from this suggested speculation, exactly what these effects 
may be, or how, or why, or to what extent these com- 
petitive consequences may flow, is not explained or shown. 
Nor is there any allegation relating to the assumed adverse 
competitive effect to the public interest.’’ (Footnote 
omitted) 











24 


With regard to Appellant’s statement on the common 
carrier status of Montana Microwave, the Commission held 
that, ‘‘The assertion that Microwave is not a common 
carrier because it serves only one customer presents a legal 
non sequitur. It is not asserted that Microwave will 
restrict its service to one customer, or that it will refuse 
to serve any particular customer . . . Absent such a con- 
tention, Protestant’s statement of conclusion, that Micro- 
wave is not a common carrier, is meaningless.’’ (R. 93) 
The Commission further found that, ‘‘Factually, as well as 
legally, the imaccuracy of Protestant’s statements is 
apparent.’’ (R. 93) 


Section 1.193° of the Commission’s Rules and Regula- 
tions, the Commission Rule clarifying and elaborating on 
the statutory 309(c) protest procedure, reads in pertinent 
part as follows: 


‘¢. . . Such protest -.-_- Must separately set forth 
(1) . .. (2) Facts indicating the reasons why the 


grant was improperly made or would otherwise not be 
in the public interest. Each such reason shall be 
separately stated and facts in support thereof shall be 
specified in detail and shall not include general non- 
specific conclusory arguments and allegations .. .”? 


It is submitted that it cannot reasonably be contended 
that Appellant’s Protest even approaches the require- 
ments imposed by the applicable Rule. In this regard, it 
is significant to note that Appellant failed completely to 
show that the ‘‘competition”’ it complained of did not flow 
from the operation of Montana Microwave, but rather from 
its customer, a completely separate entity. It must be 
noted that this competition of which Appellant complains 
is not true commercial competition for the business of the 
local advertiser in Helena. Appellant seeks really to 
prevent the public in Helena from receiving any television 
except that which Appellant chooses to make available. 


51 Pike & Fischer Radio Regulations 51.193. 
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A protest must specify with particularity the facts, 
matters and things relied on and it must do more than set 
forth vague, nonspecific, conclusionary arguments ; concrete, 
basic facts must be alleged with specificity. In re Salinas 
Broadcasting Corp., 9 Pike & Fischer Radio Regulations 
595 (1953). A protest must make a clear showing of 
casual relationship between the action being protested and 
the alleged injury. In re Midwest Television, Inc., 9 Pike 
& Fischer Radio Regulations 611 (1953). Conclusions, 
inferences, implications and deductions not factually 
supported do not constitute a sufficient protest. In re 
Patroon Broadcasting Co., Inc., 9 Pike & Fischer Radio 
Regulations 863 (1953). In re William E. Walker, 15 Pike 
& Fischer Radio Regulations 177 (1957). Examination 
of Appellant’ s Protest clearly reveals that it is fatally 
lacking in the essential aspects necessary to meet the re- 
quirements of the statute. 


It is respectfully submitted that on the facts of this 
matter, it cannot reasonably be held that the Commission 
action on the Protest was arbitrary, capricious or un- 
reasonable in any respect. A reading of Section 309(c) 
shows clearly that the Commission is to determine whether 
the protest meets the definite and specifie requirements 
imposed on the protestant, and if it rules in the affirmative, 
it must then set the application for hearing, but only if it 
finds the protest to be proper. Clearly, the Commission 
must have a reasonable area of discretion in making this 
determination and a party seeking judicial reversal of a 
Commission determination should be compelled to make a 
clear showing of an arbitrary or capricious abuse of that 
authority. The facts of this case emphatically preclude 
the Appellant from making any such showing. The Com- 
mission clearly was devoid of doubt when it said that 
‘‘Protestant has utterly failed to specify any facts with 
particularity’’ upon which relief can be granted. (R. 94) 
Reversal by this Court of such an emphatic Commission 
finding would be tantamount to charging the Commission 
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with sheer administrative incompetency. Indeed, it is 
submitted that the Court, in reviewing a showing made in 
a protest filed under Section 309(¢), should assist the 
Commission in requiring strict adherence to the require- 
ments of the statute in order to avoid burdening the 
administrative processes of the Commission with a 
multiplicity of selfish, self-serving, ill-founded protests 
designed to secure an economic advantage for the protestant 
where there is no real danger to the public interest, as 
distinguished from the private interest of the protestant. 


IV 


The Objective of Appellant's Protest Is Upon Its Face Absurd 
and Would Require Regulatory Activity by the 
sion So Alien to the Principles of Common Carrier 
Regulation as Embodied in the Communications Act of 
1934, as Amended, that No Reasonable Purpose Could 
Have Been Served by Designating the Protest for Hearing. 
The Commission noted in its original denial of Appel- 
lant’s Protest that Protestant challenged the common 
carrier status of Montana Microwave and in support of its 
charge, offered only the bare statement that Montana 
Microwave had only one customer. This, of course, was 
not true, as the Commission responded, and even if it were, 
as the Commission well knew, it would not nullify the 
carrier’s status. 


Appellant has contended further, however, that even if 
Montana Microwave is a bona fide common carrier, the 
Commission in its discretion may withhold the grants in 
question in order to prevent the Intervenor’s customers 
from having a multiple choice of television channels from 
which to choose, thus to provide a captive television 
audience for Appellant. Such a contention shows a com- 
plete lack of understanding of, or deliberate refusal by 
Appellant to acknowledge the duties of a common carrier, 
the right of the public to service as provided by statute, 
and the sworn duty of the Commission to enforce the Act. 
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The Commission under Title II of the Act is charged with 
the duty of regulating communications common carriérs 
to assure that the public receives services upon reasonable 
demand therefor, at just and reasonable and non- 
discriminatory charges.* These principles of common 
carrier law are not only set forth in the statute but are 
inherent in the basic public utility concept which embodies 
common carriage. They are so axiomatic as to require no 
briefing for this Court. The Commission is well aware of 
these duties and responsibilities since, in addition to 
thousands of miscellaneous common carriers as well as 
approximately 25 of the type of Montana Microwave, the 
Commission has the jurisdiction and the duty to regulate 
such giants in the field of interstate communications 
common carriage as American Telephone & Telegraph 
Company, its affiliated Bell System operating companies, 
and the Western Union Telegraph Company. The 
principles which must be applied under the Communi¢a- 
tions Act, however, are the same regardless of the size of 
the carrier and regardless of which carrier is asked [to 
perform the service. This statement cannot reasonably be 
challenged by any party. In the light of these principles, 
a brief analysis of the objective of the complaint will show 
why the Commission was completely justified in denying 
the Protest without hearing. | 














Initially, no argument or fact other than the untrie 
statement that Montana Microwave had only one customer 
was given to challenge the common earrier status of 
Montana Microwave which was, in fact, serving other 
customers in other parts of the State of Montana, pur- 
suant to tariffs which it had established and filed with the 
Commission setting forth its public offering. The Com- 
mission, being an expert body in the field and fully 
cognizant of the services being furnished by the carne 
of course, rejected this proffered showing. 


647 U. 8. C. Secs. 201-205. 
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Now consider the absurdities of the course of action 
Appellant would have the Commission pursue. The funda- 
mental complaint of Appellant is that Intervenor, Helena 
TV, Inc., a legitimate, privately owned business, will, by 
availing itself of the services rendered by Montana Micro- 
wave, furnish ‘‘competition’’ to Appellant’s broadcast 
operation. Intervenor, Helena TV, Inc., does not itself 
compete for the television audience as such in Helena. 
No advertising is sold by Intervenor. While it was on the 
air, Appellant’s Station KXLJ-TV was received on the 
master antenna facilities of Intervenor and the subscribers 
could choose the local station or the other signals available 
on the antenna service according to their desires. 


Appellant would have the Commission deny to Montana 
Microwave common carrier construction permits to provide 
to Intervenor a lawful communications service to enable 
Intervenor to furnish an improved and lawful service to 
the public. The objective of Appellant is to deny those 
persons in Helena who wish to subscribe to Intervenor’s 
service the opportunity to view television programs 
originating in Spokane in order to force the audience to 
view KXLJ-TV or nothing. Would it not be just as 
reasonable to prevent transportation common carriers, 
such as railroads and airlines, from bringing Spokane 
newspapers to Helena so as not to divide the attention of 
newspaper readers in Helena; or would it not be equally 
reasonable and lawful to deprive Intervenor of long dis- 
tance and local common earrier telephone service since to 
do so certainly would impair Intervenor’s ability to furnish 
good quality service which in turn would cause its 
subscribers to turn away? 


Consider another aspect of the Commission’s under- 
taking to accord this type of protective regulation on behalf 
of Appellant. The thought that the Commission can, 
through its authority over common carriers who require 
the use of radio relay facilities, weigh the competitive 
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relationship between a broadcaster on the one hand and 
someone in ‘‘competition’’ with the broadcaster on the 
other hand presents some interesting possibilities. The 
Court is familiar with closed circuit televising of major 
sporting events to theaters, events which were once carried 
on broadcast television. It may be presumed the public 
would object to this, since it would like these events on 
the TV stations and presumably the stations would like to 
have them. These events could be preserved for broad- 
cast television if the theater television networks could 
lawfully be denied access to common carrier microwaye 
facilities licensed to the Bell System companies by the 
Commission. The motion picture theater owners are known 
to have suffered severely from competition of television. 
Might they not reasonably petition the Commission to 
restrict broadcaster use of those common carrier micro- 
wave authorizations held by the Bell System so as to 
preserve a better competitive balance between theaters 
and television stations, particularly in those areas where 
the very existence of a community’s motion picture theater 
is at stake? Or is it to be contended that broadcasters, 
such as Appellant, have certain preemptive rights under 
law to common earrier services and that the Commission 
owes broadeasters a special duty under law to exercise its 
authority over common carriers to accord preference to the 
broadeaster over any of its so-called ‘‘competitors’’? As 
a matter of fact, the Appellant’s philosophy seems to open 
the door to the use by the Commission of its authority 
over common carriers to regulate the economic impact of 
one broadcaster upon another in a given community. For 
example, common carrier links might, under this philos- 
ophy, be denied to Station A because Station B did not 
have one and Station A, with network service, could 
dominate the market and destroy Station B. As will be 
hereinafter noted, there is no authority in law for exercise 
by the Commission of its authority over common carriers 
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to give preferential competitive status to one or another 
user of common carrier service. 


Another aspect of the use of its authority over common 
carriers by the Commission in the manner which Appellant 
suggests in its Protest emphasizes the completely dis- 
eriminatory and capricious nature of the proposed exercise 
of Commission authority over common carriers. Were 
Montana Microwave to already have facilities in place, 
either wire or radio, to furnish Intervenor the service 
which it requires, no authority would be required from the 
Commission and Montana Microwave could proceed to 
furnish the service. Larger common carriers, such as 
AT&T, often have spare facilities installed in anticipation 
of expansion and can give service without further Com- 
mission authorization. As a matter of fact, were it 
economic for Montana Microwave to install coaxial cable 
to serve Intervenor in lieu of microwave radio trans- 
mission, it could do so without seeking authority from the 
Commission, since the facility would be wholly within a 
single state and thus no certificate of public convenience 
and necessity would be required from the Commission 
under Title II of the Communications Act.7? As the Com- 
mission said in the Intermountain Microwave case, to 
single out for special consideration and denial those cases 
where new construction is involved and the service is 
intended to serve CATV systems would be arbitrary, 
capricious and discriminatory. In re Applications of Inter- 
mountain Microwave, 16 Pike & Fischer Radio Regulations 
733, 736. 


Some of the history and philosophy of the Communica- 
tions Act, as revealed by the legislative history of the Act 
and decisions of the Courts, will serve to show that the 
overlapping discriminatory authority which Appellant 
appears to feel the Commission should exercise under 


747 U. S. C. Sec. 214(a). 
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Title IT of the Act relating to common carriers and Title [II 
of the Act relating to radio, does not exist. | 


In the ease of FCC v. Sanders Bros. Radio Station, 309 
U. 8S. 470 (1940), the United States Supreme Court 
expressly recognized the basic differences of philosophy 
inherent in the regulation of broadcasting on the one hand 
and in the regulation of common carrier communications 
on the other. As stated by the Supreme Court at p. 747: 


‘‘In contradistinction to communication by telephone 
and telegraph, which the Communications ‘Act 


| 





recognizes as a common carrier activity and regulates 
accordingly in analogy to the regulation of rail and 
other carriers by the Interstate Commerce Commis- 
sion, the Act recognizes that broadcasters are not 
common carriers and are not to be dealt with as such.’’ 


The Supreme Court thus made it clear that the regulation 
to be imposed by the Commission is dependent upon the 
character of the business to be regulated, i.e., there are 
two distinct and separate modes of regulation. It jis, 
furthermore, apparent that the only interrelated and 
relative factors existing between these distinct modes | of 
administrative regulation are confined to the desire and 
need for a fair and efficient use of the radio spectrum’ in 
order to prevent chaotic conditions of electrical inter- 
ference. | 





Common carrier communications were formerly regulated 
by the Interstate Commerce Commission. Section I of the 
Communications Act makes clear that one of the primary 
purposes of the Act is to provide for ‘‘a more effective 
execution of this policy [efficient communication service] 
by centralizing authority heretofore granted by law to 
several agencies”. Rather than suggest any change in 
the principle of regulation under the old agencies, the 
Congress made its intent plain that the principles | of 
common carrier regulation should remain unchanged. This 
is clearly evidenced by Senate Report No. 781, 73rd 
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Congress, on the Communications Act of 1934, in which it 
is explained: 


‘In this bill many provisions are copied verbatim 
from the Interstate Commerce Act because they apply 
directly to communication companies doing a common 
carrier business, but in some paragraphs the language 
is simplified and clarified. These variances or de- 
partures from the text of the Interstate Commerce Act 
are made for the purpose of clarification in their 
application to communications, rather than as a mani- 
festation of congressional intent to obtain a different 
objective.”? . .. 


Therefore, the Commission as an administrative body is 
vested, to the extent of its powers derived from the Com- 
munications Act and under the Constitution, with the 
authority and responsibility to regulate the many and 
varied usages of the spectrum (this is not to say that there 
are no other powers, i.e., over wire communications, etc.). 
That the very nature of communication by radio requires 
a defined and orderly method of regulation in order to 
insure optimum usage of such a valuable natural resource 
as the spectrum, is fundamental. Furthermore, it is clear 
that Congress, realizing this need for order, deemed that 
the best approach was to create a single, centralized 
agency having authority over all who engage in the use of 
the spectrum. In this manner many distinct and unrelated 
parties come under the jurisdiction of the Commission as 
to certain phases of their operations. In this particular 
respect the Commission performs a function somewhat 
different from that of the various other so-called regulatory 
agencies, such as the Interstate Commerce Commission, 
where all those coming under its jurisdiction engage in 
some form of transportation whether it be by rail, motor 
carrier, or other; or the Civil Aeronautics Board, where 
all are engaged in a form of air transportation; or the 
Federal Power Commission, where all are engaged in 
supplying some sort of power; and ete. Under the various 
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other Federal regulatory agencies, there is some related 
business or economic function performed among those 
regulated. The Commission, however, as the guardian and 
allocator of the spectrum, must deal with and has 
responsibilities to many persons, organizations and 
businesses in all walks of private, business and industrial 
life. It is submitted that the relationship of a broadcaster 
to the operator of a communications common carrier and 
his right to restrict the common carrier or the carrier’s 
customer through the Commission is exactly the same as 
the right of one newspaper publisher, through the Inter- 
state Commerce Commission, to prevent importation of 
newspapers not published locally into a community. 


The riverboat captain, who operates his ship-to-shore 
radio under authority granted by the Commission, or ja 
rural doctor, who communicates from his car to his home 
or hospital by an authority also granted by the Commis- 
sion, as well as the communications common carrier and 
the broadcaster, all have one mutual point in common; 
they all engage in a usage of the spectrum and the Com- 
mission’s duty applicable to them is only to insure an 
orderly and responsible usage thereof. But the mere fact 
that the Commission has responsibilities to all of them 
does not establish legal relationship between them which 
would not otherwise exist. This is not to say that there 
are no definite relationships between the various classes 
eoming under the Commission’s jurisdiction, such as re- 
lationships among broadcasters or among common 
-arriers. However, these relationships, particularly those 
of an economic nature, are strictly confined to those within 
the various classes. To say that the Commission must 
apply its regulatory power to one distinct class of 
operation under its jurisdiction in order to give a special 
consideration of a purely economic nature to another 
wholly different class of operation, would be in direct con- 
travention of the intent of Congress, as expressed in the 
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Act, and would in fact be an arbitrary, capricious, dis- 
eriminatory and, therefore, unlawful abuse of authority. 


Keeping in mind the analogy between common carrier 
regulation as administered by the Commission and common 
carrier regulation by the Interstate Commerce Commission, 
as set forth in the Sanders Bros. case, supra, attention is 
invited to the case of Texas, et al. v. United States, et al., 
292 U. S. 522, 531 (1934), in which the United States 
Supreme Court in discussing the regulatory authority of 
the Interstate Commerce Commission stated: 


‘‘The criterion to be applied by the Commission in the 
exercise of its authority . . . is that of the controlling 
public interest. And that term as used in the statute 
ts not a mere general reference to public welfare, but 
as shown by the context and purpose of the Act, has 
direct relation to adequacy of transportation service, 
to tts essential conditions of economy and efficiency, 
and to appropriate provision and best use of trans- 
portation facilities.” (Emphasis supplied) 


See also New York Central Securities Corporation v. 
United States, et al., 287 U. S. 12 (1932), holding that the 
term ‘‘public interest’’, as contained in the Transportation 
Act, is not the public welfare in general, but rather the 
public interest in the adequate transportation service 
sought to be secured by the Act. In order to carry out the 
mandate of Congress, it would appear that the Commis- 
sion, in the application of its common carrier regulatory 
authority, must confine its consideration of ‘‘the public 
interest, convenience and necessity’? to only matters 
affecting the adequacy of ‘‘public communications facil- 
ities’’, (The term ‘‘public communications facilities’’ 
meaning those communication facilities to which the public 
has access for the transmission of messages.) That this 
was the intent of Congress appears to be clear. 
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V 


Status As a Communications Common Carrier Was Accorded 
to Montana Microwave on January 30, 1958, and Any 
Judicial Challenge of That Status Must Properly Encom- 
pass the Date of Grant, and, Accordingly, All Data 
Contained in Appellant’s Brief Regarding Montana Micro- 
wave's Status Is Not Material or Relevant to This Case. | 

The Appellant has devoted the great majority of its 
brief to a discussion of common carrier status and the 
principles and characteristics which bear on common 
carriage law. It is submitted that the question of what 
constitutes common carriage is wholly irrelevant and im+ 
material to a determination of this case. It cannot be 
contended legitimately that Montana Microwave’s status 
as a common carrier is properly before this Court. If 
there is any issue properly before this Court, and Intervenor 
again refers to its Petition to Dismiss for Want of J uris- 
diction filed with this Court on February 24, 1959, it can 
relate only to the sufficiency of the Protest under Section 
309(¢c) of the Act. In fact, no question pertaining to any 
qualifications of Montana Microwave is in issue in this 
ease. By failure to avail itself of proper procedural steps, 
the Appellant has precluded review of any action concern- 
ing the original applications. (Argument I) Montana 

Microwave’s legal qualifications to apply for and to use 

common carrier radio frequencies were passed on by the 

Commission on January 30, 1958, when the applications 

were granted, and it is fundamental that any appeal to this 

Court challenging that Commission determination must of 

necessity properly encompass the January 30th action, 

Such is clearly not the case here. It is, therefore, 

submitted that the overwhelming portion of the Appel-| 

lant’s brief which is exclusively directed to the status 
of Montana Microwave must be considered as not material 
to a determination of this case. | 
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VI 


The Commission Did Not Err in Refusing to Set Aside the 
Applications of Montana Microwave Because of Its Policy 
Investigations in Docket No. 12443. 

Appellant alleges (brief p. 41) that the Commission acted 
arbitrarily and capriciously in permitting Montana Micro- 
wave to commence its operation on January 2, 1959, due 
to the fact that the Commission had, on May 22, 1958, in- 
stituted a general inquiry (Docket No. 12443) to deter- 
mine the impact of TV translator stations, TV ‘‘satel- 
lite’’ stations, ‘‘booster’’ stations and CATV systems on 
the orderly development of TV broadcasting. Appel- 
lant states to this Court (brief p. 41) that, ‘‘The Com- 
mission ... announced its ... Inquiry . . . to determine the 
impact on local television broadcasting stations of CATV 
systems, particularly where they are fed by microwave 
relay ...’’, and then proceeds to cite two issues, Nos. 12 
and 13, one of which has not even the slightest relevance 
to CATV or microwave. This is a patent attempt to dis- 


tort facts and to mislead this Court. In order to place this 
Notice of Inquiry in its proper perspective to this case, it 
is felt necessary to briefly apprise the Court of this matter. 


The Notice of Inquiry* was issued by the Commission on 
May 22, 1958. It presented fourteen issues, one of which 
is relevant to microwave common carriage, upon which 
interested parties could, if they so desired, submit com- 
ments by June 27, 1958. Thereafter, the Commission is- 
sued a one-page notice stating that it would extend 
the time for filing comments until July 7, 1958. Since 
that date, almost eight months ago, the Commission 
has not released a single further word in its inquiry. 


With respect to the Commission announcement, so dra- 
matically referred to by Appellant as ‘‘a necessary 
consequence of its inquiry”? (brief p. 42) that it would 


8 This Notice of Inquiry is contained in full in the Joint Appendix. 
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cease in certain situations to make grants to microwave 
systems, the facts are this: On May 27, 1958, the Chairman 
of the Commission was requested to appear before the 
United States Senate Committee on Interstate and Foreign 
Commerce where he submitted a lengthy written statement, 
Then, after the statement was submitted and after a ques- 
tion was directed to the Commission Chairman by the 
Committee Counsel, the Chairman responded as follows; 





“T understand at the present time we are holding 
up consideration on petitions for common carrier 
frequencies designed to service CATV systems.’’ (P, 
124, Transcript of Hearing, Television Inquiry of 
the U.S. Senate Committee on Interstate and For- 
eign Commerce, May 27, 1958). | 


The above is the complete and full extent of the Com- 
mission’s ‘‘public announcement’? of a microwave freeze 
which, by the way, was never carried in the Federal 
Register or in any public release of the Commission, 


Appellant has set forth (brief p. 42) Issue No. 12 which 
the Commission presented in its notice and requested 
comment upon as follows: | 





‘612. Would it constitute a legally valid exercise of 
FCC’s regulatory jurisdiction over common carriers 
to deny authorization for common carrier microwave, 
wire or cable transmission of TV programs to 
CATV systems on the ground of adverse competitive 
impact on the construction or successful operation of 
local or nearby television stations?’’ | 





cee ee | 
It is interesting to note, however, that in this very 
same notice, the Commission chose to render its own 
comment on this issue. In paragraph No. 18 of the 


notice, the Commission stated as follows: | 
‘‘Such action [competitive impact regulation of com: 
mon carriers] by the Commission would be subject to 
several objections. First, it would constitute indirect 


regulation and control of CATV systems over which 
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the law has provided no clear jurisdiction. Second, it 
would represent a novel and questionable departure 
from normal common carrier regulation to preclude 
service to particular classes rather than, as in the 
normal case, to authorize and require common car- 
riers to provide service without discrimination to 
all users. Despite the serious doubts arising from 
these considerations, we herein afford interested 
parties an opportunity to comment by including 
these questions among the issues designated herein- 
below.”’ 


Perhaps the most significant aspect, relative to this 
ease, of the Commission’s testimony as presented by its 
Chairman to the Senate on May 27, 1958, is contained 
in the carefully worded and previously prepared written 
statement® presented to the Senate Committee. In speak- 
ing upon the subject of regulation of common carriers 
based upon the theory of giving a special consideration of 
an economic or competitive nature to broadcast faciilties, 
the Chairman stated as follows: 


‘Tt has been urged on the Commission that it use its 
jurisdiction to authorize and regulate the use of radio 
frequencies for the cross-country transmission of pro- 
grams by microwave relay to exclude the provision of 
such service by common carriers to CATV systems in 
communities where the diversion of audience to the 
CATV system places a burden on the successful opera- 
tion of a local or nearby regular television station. 
Several difficult problems arise here, however. On 
the jurisdictional side we have been unable to ac- 
cept the theory that the Commission should try by 
indirection to exert regulatory controls over CATV 
systems which, as such, are outside our jurisdiction. 
Apart from this, there are grave questions as to 
the legal validity of imposing on common earriers, 
whose duties as such are to serve all upon reason- 
able demand, a prohibition against particular users 
such as CATV systems... 


9 FCC Release, Mimeo No. 58875. 
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‘“In all these circumstances there would appear to be 
little doubt that the Commission could not properly, 
in any event, approach the matter by such back- 
door methods as cutting off microwave transmission 
of the programs they use; and that apart from the 
policy questions involved, the jurisdictional cireum- 
stance is such that additional regulatory powers would 
probably have to be conferred on the Commission by 
amendments to the existing law.’’ | 





Thus, the Commission, even after the issuance of its 
notice in Docket No. 12443, was fully aware of the patent 
illegality of such ‘‘back door’’ methods of regulation. 





Again, on August 14, 1958, several months after the 
institution of the inquiry, the Commission addressed itself 
to this very issue in a letter’ dated August 14, 1958, sub- 
mitted to the United States Senate Committee on Ih- 
terstate and Foreign Commerce. This letter was in 
response to several obviously ‘‘loaded’’ questions sub- 
mitted to the Commission by the Senate COE 
staff among which was the following: 





‘Q. If the purpose for which the common carrier 
is being created is to provide a service which will 
have results adverse to the public interest in the orderly 
development of a nationwide television service with 
local stations wherever possible, shouldn’t the Com- 
mission weigh this consideration carefully before pass- 

ing on the application for microwave frequencies?’’ | 

| 
The Commission’s reply to this question was as follows : 


‘*A. No, we should not do this any more than we 
should consider competitive aspects of one business or 
another in any other field. The common carrier is 
obligated to furnish service to all persons who make 
reasonable requests therefor, without discrimination 
or preference. Assuming that the prospective cus- 
tomer of common carrier service does not propose 
to use such service to violate some criminal law, 


10 FCC Mimeo No. 62406, p. 29. 
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it would do violence to common carrier regulatory 
principles to condition the furnishing of such serv- 
ice on the customer’s ability to prove that the use of 
common carrier facilities, be he CATV operator, broad- 
easter, motion picture theater operator, sports pro- 
moter, etc., will not have any adverse economic impact 
on like or related business enterprises.”’ 


Thus, on several occasions subsequent to the imposition of 
its microwave freeze the Commission has unqualifiedly and 
categorically pointed out that it cannot legally deny com- 
mon carrier authorizations on grounds that a grant might 
create competition with a broadcast station. The only 
startling factor is that with this knowledge the Commission 
has continued to freeze microwave applications for some 
nine months. 


Turning directly to the question of the Commission’s 
present microwave freeze and its relevance upon Mon- 
tana Microwave’s permits, it should initially be pointed 
out that there is no statutory or rule provision which pro- 
vides for the mere filing of a request for stay. A request 
for stay is an adjunct to a pending protest or petition 
for reconsideration and any legal significance or life it has 
on appeal must be based upon the legal sufficiency of the 
primary pleading. Secondly, Appellant’s request for stay 
was filed pursuant to its then pending Petition for Recon- 
sideration and Section 405 of the Communications Act, 
applicable to such petitions, unlike Section 309(c), makes 
no provision for stay. Therefore, whether to grant or deny 
any request for a stay under Section 405 is purely a matter 
within the discretion of the Commission and is not ap- 
pealable except where there is a clear showing of an arbi- 
trary exercise of discretion. 


However, in any event, the Commission’s action denying 
the request for stay could not be considered as arbitrary or 
discriminatory. The Commission’s so-called microwave 
freeze was instituted on May 22, 1958. This freeze 
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was made applicable only to new applications in an effort 
to retain a status quo during the pendency of the general 
inquiry. The freeze had absolutely no effect on existing 
authorization; the Commission has continued to this date 
to issue licenses for any microwave construction permits 
issued prior to the institution of the freeze. Therefore, 
the only question in this regard is whether or not Montana 
Microwave had valid construction permits prior to May 22, 
1958 ; if it did then it was entitled to construct and operate 
in accordance therewith. Inasmuch as the permits were 
issued on January 30, 1958, it would clearly be discrimina- 
tory to place them in the freeze category, while continuing 
to grant operating authorizations to all other permittees, 
as has been done. | 


Appellant has distorted the holding of this Court in 
Mesa Microwave, Inc., et al. v. FCC, decided on December 
24, 1958, not yet reported, and it is felt that a brief com- 
ment upon this decision can place it in proper perspective. 


The Mesa case concerned several common carriers, all 
having pending applications at the Commission requesting 
new common carrier microwave authorizations (construc- 
tion permits) which applications were being subjected 
to the Commission’s freeze. These carriers petitioned 
to this Court for an order, in the nature of mandamus, 
to direct the Commission to process their pending ap- 
plications in conformity with the provisions of Section 
309(a) and/or (b), which states that an application 
must either be granted or set for hearing. This Court 
merely held that a delay of approximately seven months 
is ‘‘not so inordinate a delay as to justify the inter- 
position of judicial authority in administrative proceed- 
ings midway in that process.’’ Thus, in the Mesa case, 
this Court merely held that it would not interfere in 
administrative discretion under the existing circum- 
stances. There was no attempt whatsoever by this 
Court to pass upon the merits of the microwave freeze 
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or any subject matter contained in the Commission’s 
inquiry, as had been intimated by the Appellant. 


It is, therefore, readily apparent that the microwave 
freeze policy followed by the Commission at this time 
does not encompass in any manner the existing author- 
izations of Montana Microwave. 


Vil 


Dismissal of Appellant’s Appeal Will in No Way Preclude the 
Commission from Making Determinations on the Public 
Interest Issues which Appellant Improperly Seeks to Bring 
Before This Court for Determination. 

It is desired to assure the Court that in this brief 
Intervenor does not wish to leave the impression that it 
feels that neither the Commission nor this Court should be 
concerned where there is any honest evidence that a tele- 
vision station may be forced to cease operation, whatever 
the reason may be. While there is nothing in the Communi- 
eations Act of 1934, as amended, which imposes upon the 
Commission the duty to guarantee the construction, or the 
continued or successful financial operation of a television 
station, it is certainly conceded that the Commission has 
a proper interest in being fully appraised on such matters, 
and to determine whether it has responsibility under the 
Communications Act to take action. There certainly is also 
a proper area of Commission interest as to whether partic- 
ular circumstance make legislation desirable to assist it in 
resolving some difficult problem that may exist, bearing 
in mind that broadcasting is a private enterprise type of 
operation. 


The Commission is fully cognizant of all of the issues 
which Appellant has raised in this proceeding and they are 
all involved in the Commission’s most comprehensive 14 
point investigation in Docket No. 12443, In the Matter of In- 
quiry into the Impact of Community Antenna Systems, 
TV Translators, TV ‘‘Satellite’’ Stations, and TV ‘‘Re- 
peaters’”’ on the Orderly Development of Television Broad- 
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casting. In this docket the issues relating to the use of 
common carrier microwave relay systems are being con- 
sidered in the context of the entire fringe area television 
Service problem, and in this proceeding can be expected 
to receive careful and thorough attention. Thus, the 
Court, if it were to dismiss the appeal in this case as urged 
by Intervenor, would in no way prevent the public interest 
determinations, which Appellant improperly seeks to bring 
before this Court for determination, from being made in 
a proceeding specifically designed for the purpose. | 


If the Commission finds that the problems concerning 
which Appellant makes its vague and general allegations 
actually exist and are a matter of proper governmental 
concern under the Act, it can be expected to take appro- 
priate action. If legislation is necessary to cope with any| 
problems which may be found to exist, it can be assumed 
that the Commission or other parties in interest will seek 
such legislation. 


CONCLUSION 


For the foregoing reasons, the appeal of Capital City 
Television, Inc., should be dismissed for want of juris-_ 
diction or, in the alternative, the decisions and orders of | 
the Federal Communications Commission, properly ap- 
pealed, should be affirmed. | 


Respectfully submitted, 


E. Srratrorp Smirx 
Joun P. Cores, Jr. 
Attorneys for Intervenor 
Helena TV, Inc. 


Washington, D. C. 
February 27, 1959 


Of Counsel: 


Smite & Pepper 
714 Perpetual Building 
1111 E Street, N. W. 
Washington 4, D. C. 
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COUNTER STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Intervenor Montana Microwave, the 
questions presented are: 


1. Whether the appeal from the Federal Communica- 
tions Commission’s action of January 30, 1958 granting 
the Montana Microwave applications is timely, and if it is, 
whether the Commission erred in making the grants with- 
out a hearing. 


_ 2. Whether the Federal Communications Commission’s 
order denying the petition of Capital City Television, Inc. 
to stay the effectiveness of the construction permits 
granted to Montana Microwave or to cancel, postpone or 
suspend service tests is reviewable under Section 402(b) of 
the Communications Act, and if it is, whether the Commis- 
sion erred in denying this petition. 


_ 3. Whether the Federal Communications Commission 
properly dismissed the protest of Capital City Television, 
Ine. for failure to specify with particularity facts which 
would show that the grant of applications of Montana 
Microwave for an extension of its common carrier facilities 
was improperly made or would otherwise not be in the 
public interest. 


4. Whether the Federal Communications Commission 
properly denied the petition of Capital City Television, Inc. 
for reconsideration of the dismissal of its protest. 





INDEX 


Counter STATEMENT oF JURISDICTION 


A. The Correctness of the Commission’s Action 
Granting Montana’s Applications Is No Longer 
Reviewable 


B. The Commission’s Order of December 17, 1958, 
Denying Appellant’s Petition for Stay Is Not Re- 
viewable Under Section 402(b) 


CountTEeR STATEMENT OF THE CASE 
Statutes anp Ruutes Invotvep 
Summary or ARGUMENT 


I. The Commission Properly Granted Montana’s 
Applications for an Extension of Its Common 
Carrier System to Helena 


A. There Was No Issue Before the Commission 
When It Acted on the Montana Applications 
as to the Applicant’s Common Carrier Status 


B. The Commission’s Recognition of Montana 
as a Common Carrier Is Supported by Mon- 
tana’s Operation 


- The Commission’s Recognition of Montana 
as a Common Carrier Is Consistent With 
Duly Established Commission Policies .... 


- The Commission’s Recognition of Montana 
as a Common Carrier Is Consistent With and 
Supported by the Criteria of Common Car- 
riage Established by the Courts and the In- 
terstate Commerce Commission 


- Section 202 of the Communications Act and 
the Basic Tenets of the Law of Common Car- 
riage Would Make It Unlawful for the Com- 
mission to Deny Montana’s Applications Be- 
cause Montana Proposed to Serve a CATV 
System 


- It Would be Unlawful for the Commission to 
Use Its Power to License Common Carriers 
for the Purpose of Regulating CATV 
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II. The Commission Properly Denied Appellant’s 
Petition for a Stay of the Effectiveness of Mon- 
tana’s Authorizations and Suspension of the 
Service Tests 


Ill. The Commission Properly Dismissed Appel- 
lant’s Protest for Failure to Specify With Par- 
ticularity the Facts Showing That the Grants 
Were Improperly Made or Would Otherwise 
Not be in the Public Interest 


A. The Common Carrier Question 
B. The Economic Injury Question 


(1) The facts alleged in the protest fail to 
show any competition between Montana 
and Appellant 


(2) The facts alleged in the protest fail to 
show that the Helena market was insuf- 
ficient to enable KXLJ-TV to continue 
operating 


(3) The Commission could not assume, on 
the basis of the protest, that Appellant 
could not survive the Montana grants .. 


C. The Issues of the Relationship Between Mon- 
tana and CATV 


. The Commission Properly Denied Appellant’s 
Petition for Reconsideration of the Decision Dis- 
missing Its Protest Against the Montana Ap- 
plications 

ConcLusion 
SUPPLEMENT: 


The Communications Act of 1934, 48 Stat. 1064, as 
amended, 47 U.S.C. 151 et seq., provides, in part, 
as follows: 


Section 1 
Section 202(a), (b), and (c) 
Section 402(a), (b), and (c) 
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The Rules and Regulations of the Federal Communi- 
cations Commission, 47 C.F.R. §§ 1 et seg. (Supp. 
1956), 1 Pike & Fischer R.R., par. 51.1 e¢ seq. pro- 
vide, in part, as follows: 


Section 1.193(a), (b), and (c) 
Section 4.632(b) 

Section 21.511 

Section 21.700 


Excerpts from: 


The Federal Communications Commission opinion 
in Intermountain Microwave, 16 Pike & Fischer 


The Federal Communications Commission opinion 
in Montana Microwave, 16 Pike & Fischer R.R. 





The response of the Federal Communications Com- 
mission to supplementary questions submitted by 
counsel Kenneth Cox of U.S. Senate Interstate 
and Foreign Commerce Committee relating to 
the Commission’s television channel realloca- 
tion program (F.C.C. Mimeo. No. 62406, 1958) .. 
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BRIEF FOR INTERVENOR MONTANA MICROWAVE 


Appeal from the Federal Communications Commission | 


COUNTER STATEMENT OF JURISDICTION 


Appellant seeks review under Section 402(b) of the 
Communications Act of 1934, as amended,’ of (1) the Com- 
mission’s action of January 30, 1958 granting without 
hearing, and over Appellant’s opposition, certain applica- 
tions of Montana Microwave (R. 51-53); (2) the Commis- 
sion’s order of March 27, 1958 (R. 90-94), reaffirmed by 
Order of December 17, 1958 (R. 134-135), denying Appel- 
lant’s protest against the grant of these applications; and 
(3) the Commission’s Order of December 17, 1958 (R. 








148 Stat. 926, as amended by 66 Stat. 719; 47 U. S. C. §402(b). | 
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136-137) denying Appellant’s petition to stay the effective- 
ness of the grant of these applications or, in the alterna- 
tive, to cancel, suspend or postpone, service tests. We 
believe that the appeal of the action of January 30, 1958 
(Br. 51-53) is not timely; and that review of the Order 
denying the stay request (R. 136-137) does not lie under 
Section 402(b) but only under Section 402(a). The appeals 
from these two actions of the Commission should, there- 
fore, be dismissed. 


A. The Correctness of the Commission’s Action Granting Mon- 
tana’s Applications Is No Longer Reviewable. 

Appellant states that its primary challenge is to the 
grant of the applications. (Br. 19, 25-26, 45) ? However, to 
the extent this action is challenged separately from the 
protest denial, the appeal is not timely. This action was 
appealable within 30 days of the issuance, on January 30, 
1958, of the Commission’s notice to Appellant (R. 51) 
announcing the Montana grants. (Section 402(c) of the 
Communications Act.) Appellant’s opposition to the ap- 
plications (R. 16-22) in which a hearing was requested, 
laid the necessary foundation for an appeal. The Com- 
mission’s failure to order a hearing could have been pre- 
sented to this Court for review. True, the issue of whether 
Montana is a common carrier could not have been raised in 
such an appeal since the Commission had no opportunity 
to pass on it. This issue had not been raised in that opposi- 
tion. But whether to forego this issue or to raise it by a 
petition for reconsideration or a protest, was the choice 
that Appellant had to make. Appellant realizes the in- 
firmity of its position, stating that it would have challenged 
in this Court the Commission’s action on the applications 
when made ‘‘but for the fact that subsequent failure to 
protest under Section 309(c) might have constituted a 
failure to exhaust available administrative remedies’’, (Br. 
49) 


2 All references are to Appellant’s printed brief and are identified as 
ea) 
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This point is not well taken. The protest procedure is 
essentially nothing more than a special type of rehearing. 
Thus, a protest under Section 309(c) is functionally identi- 
eal to a petition for reconsideration under Section 405. 
Both seek reconsideration of the challenged Commission 
action. Metropolitan Television Company v. Federal Com- 
munications Commission, 95 U.S. App. D. C. 326, 221 F. 2d 
879. Petition for rehearing under Section 405 is not a con- 
dition precedent to judicial review except, insofar as here 
relevant, where the party seeking such review ‘‘relies on 
questions of facts or law upon which the Commission ‘has 
been afforded no opportunity to pass.’’ It is submitted, 
therefore, that the same principle would be applied in 
determining the necessity of invoking the protest pro- 
cedure as a condition precedent to the Court’s review. 
This would have precluded the consideration of Montana’s 
common carrier status. Except for that point, the grants 
were ripe for judicial review. 

Furthermore, Appellant was not required to resort to the 
309(c) protest procedure. It could have, instead, proceeded 
under Section 405, making the allegations set forth in 'the 
protest. Section 309(c) is not the exclusive procedure for 
reconsideration by the Commission of grants made without 
a hearing. WIS-TV Corporation,9 Pike & Fischer 
R. R. 361. (hereinafter cited .... R..R. ....) Had 
Appellant proceeded under Section 405 and had its petition 
for reconsideration been denied and this appeal brought, 
the propriety of the Commission’s grants to Montana would 
have been before the Court for review. Similarly, 
Appellant could have filed a joint protest and petition for 
reconsideration under both Sections 309(c) and 405. A 
denial thereof, and an appeal, would have likewise brought 
before this Court the propriety of the original grants. 
However, Appellant elected to proceed solely under Section 
309(c). It must, therefore, be bound by its deliberate 
choice of remedies and the consequences thereof. | 

If this Court should find that the Commission erred in 
denying Appellant’s protest, the case would have to be 
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remanded to the Commission for the hearing required by 
Section 309(c). In that event, the Court certainly would 
not review the grants of the construction permits on the 
present record. To do so would prejudge the result of such 
a hearing. Whatever the outcome of the hearing, that 
decision would be subject to judicial review made in the 
light of the record compiled at the hearing. Cf. Camden 
Radio, Inc. v. Federal Communications Commission, 94 
U.S. App. D. C. 312, 220 F. 2d 191. If this Court should 
sustain the Commission’s denial of the protest, a review of 
the propriety of the construction permit grants is barred 
by the passage of time. 


B. Commission’s Order of December 17, 1958, Denying Appellant's 
Petition for Stay is not Reviewable Under Section 402(b). 


Sections 402(a) and 402(b), by their own terms, are 
mutually exclusive. An order reviewable under one Section 
cannot therefore be reviewed under the other. Section 
402(b) lists the categories of actions reviewable there- 
under. Those not listed are appealable under Section 
402(a). True, orders denying protests are not mentioned 
in Section 402(b). But it has been established that such 
orders are reviewable under that Section. Metropolitan 
Television Co. v. Federal Communications Commission, 
supra. This is due to the close functional similarity be- 
tween such orders and those denying petitions for rehear- 
ing under Section 405, which have been uniformly treated 
as reviewable under Section 402(b). Metropolitan Tele- 
vision Co. v. Federal Communications Commission, supra; 
Albertson v. Federal Communications Commission, 87 U. S. 
App. D. C. 39, 182 F. 2d 397; Churchill Tabernacle v. Fed- 
eral Communications Commission, 81 U. S. App. D. C. 411, 
160 F. 2d 244. There is no similarity between Appellant’s 
petition to stay the effectiveness of the construction per- 
mits or to suspend service tests, filed ten months after the 
grants were made (R. 52-53; 112-120), and a petition for 
rehearing. 
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Unlike a protest, the petition in question cannot be con- 
sidered as ancillary to the grants against which it’ is 
directed. Different statutory provisions govern the bring- 
ing of appeals under Sections 402(a) and 402(b). Such 
actions may be brought under different time limitations, in 
different courts, and against different parties.2 Where the 
grants and the denial of a protest are attacked, as here, in 
the same action, it would not be logical to contend that the 
appeal against the grants should be brought under Section 
402(b) and that against the protest denial under 402(a). 
For the validity of the protest denial obviously affects the 
fate of the grants themselves; not so, however, this petition 
for stay of their effectiveness and suspension of service 
tests. The disposition of this petition is not so intimately 
related to the validity of the grants as is the disposition of 
the protest denial. For example, a reversal of the Commis- 
sion’s denial of the stay petition would not necessarily) be 
inconsistent with an affirmance of the denial of the protest. 
And, in and of itself, it would not require any further Com- 
mission proceedings with respect to the grants. But a 
reversal of a protest decision would inevitably require 
further Commission proceedings relative to the grants. In 
any event, the petition in question is closely analogous to 
two petitions the denial of which this Court held to be 
reviewable only under Section 402(a): On appeal brought 
under Sections 402(a) and (b) from the Commission’s 
refusal to cancel program test authority of a broadcast 
station permittee or to require him to reduce power, this 
Court held that the challenged action was not reviewable 
under Section 402(b) but may be reviewed under 402(a). 
Columbia Broadcasting System, Inc. of California v. Fied- 











$This Court has exclusive jurisdiction over Section 402(b) appeals. 
But 402(a) petitions for review may be brought in the court of appeals 
for the circuit which is the residence of any party filing the petition 
for review or where any party has its principal office, as well as in this 
Court. The 402(a) action may be commenced within 60 days; the 402(b) 
action must be brought within 30 days. The United States is a party 
to 402(a) proceedings but not to 402(b) proceedings. Section 3, Public 
Law 901, 81st Cong., 64 Stat. 1129, 5 U. S. C. 1031 e¢ seg. 
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eral Communications Commission, 93 U. S. App. D. C. 399, 
911 F. 2d 644. Similarly, the Commission’s refusal to issue 
an order to show cause why a station’s license should not 
be modified was held to be reviewable only under Section 
402(a). WOW v. Federal Communications Commission, 87 
U. S. App. D. C. 226, 184 F. 2d 257.* 


COUNTER STATEMENT OF THE CASE 


Appellant’s statement of the case is highly argumentive. 
In one instance it reaches far afield outside the record.® 
In another instance it is so exaggerated as to be mislead- 
ing and inaccurate.® It is believed therefore that a chrono- 
logical, factual summary of the events which culminated 
in the actions appealed from is warranted. 

On September 16, 1957 Montana Microwave (hereinafter 
referred to as Montana) filed with the Commission appli- 
cations for an extension of its common carrier microwave 
system to Helena, Montana. (R. 1-9) The applications 
sought modification of the company’s existing station on 
TV Mountain (KOV46) and the addition of two new sta- 
tions—one on Sliderock Mountain and one at McDonald 
Pass. The applications were filed pursuant to subpart I 


4 This decision was made under Section 402 before it was amended by 
the Communications Act Amendments, 1952. But insofar as a modifi- 
cation of a station license is concerned, where the action is brought by 
a person aggrieved rather than the licensee himself, no substantive 
change of Section 402 was effected by the 1952 amendment. Cf. Peoples 
Broadcasting Co. v. United States, 93 U. S. App. D. ©. 78, 209 F. 2d 286. 


5 This is the reference in Appellant’s brief to the self-serving testi- 
mony of the owner of station KGEZ-TV before a Senate Committee. 
(Br. 10) 


¢ Appellant states that Montana Microwave “long neglected” the 
filing of tariffs with the Commission. (Br. 12) The records of the Com- 
mission will reveal, however, that Montana Microwave’s tariff was 
placed on file on March 8, 1957, effective March 9, 1957, one day after 
the covering license applications for the entire initial microwave sys- 
tem were granted by the Commission. Part of the system commenced 
operating pursuant to Special Temporary Authority granted by the 
Commission January 17, 1957. 
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of Part 21 of the Commission’s Domestic Public Land 
Radio Service Rules 1 R. R. 71.700 et seg. These regula- 
tions provide for the eligibility of existing and proposed 
common carriers for stations in the Point-to-Point Micro- 
wave Service. The applications revealed on their face that 
Montana was an existing common carrier, having been the 
licensee of stations KOV45 and KOV46. (See item 7 of 
the applications, R. . 2) They also revealed that Montana 
hadenolinterestiniticlena TV, Inc., the CATV subscriber 
it proposed to serve. (The Commission? s records showed 
that Montana had no interest in its other subscribers.) 
Finally, the applications showed that Montana would lease 
the equipment for the proposed extension from Helena TV, 
Inc. (The Commission’s records showed that the equip- 
ment for the existing facilities was owned by Montana.) 

On October 21, 1957 Appellant filed its opposition to the 
above described applications. (R. 16-22) This pleading 
did not attack Montana’s common carrier status. On the 
contrary, it referred to Montana as a common carrier and, 
in effect, conceded such status to this and similar com- 
panies. (R. 18, 20, 21) It did not allege any improper 
identity of interests between the common carrier and its 
CATV subscriber. The pleading argued that the licensing 
of common carriers which supply facilities for bringing 
the programs of distant, metropolitan television stations to 
CATV companies is destructive of the Commission’s tele- 
vision allocation plan; and that the grant of Montana’s 
applications will leave Appellant with no alternative except 
to turn in its authorization. Appellant, however, supplied 
no facts from which such result would necessarily follow. 
It simply assumed the inevitability of its conclusions. On 
October 31, 1957, Montana filed its reply to Appellant’s 
opposition. (R. 26-31) 

On January 30, 1958 the Commission granted Montana’s 
applications. (R. 52-53) The grant was based on a careful 
consideration of the applications by the Commission. This 
is clear from the Commission’s letters to Montana request- 
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ing additional information necessary to the full considera- 
tion of the applications. ( R. 23-24, 33, 40-41, 48) The ap- 
plications were granted only after all of the information 
requested was supplied by Montana. (R. 38-39, 42, 43-47, 
49-50) Appellant was advised by the Commission that the 
basic reasons for the Commission’s conclusion that the 
grant of Montana’s applications would serve the public 
interests were set forth in its opinion in Intermountain 
Microwave, 16 R. R. 733, adopted the same day. (R. 51) 
In that case the Commission held that it would be arbitrary 
and discriminatory to single out for denial a common 
carrier application because it proposed to serve a CATV 
system. Because of the importance of this holding which 
Appellant has quoted out of context (Br. 6), a verbatim 
reproduction of the dispositive portion of this opinion is 
made in the Supplement hereto, infra pp. 49-51. 

On February 28, 1958 Appellant filed a protest against 
the grant of Montana’s applications. (R. 54-67) The pro- 
test’s allegations are set forth in Part III of this brief. 
The Commission found that Appellant established standing 
as a party in interest. But the protest was dismissed 
for failure to show with the requisite particularity that the 
grants were improperly made or would otherwise not be in 
the public interest. (R. 90-94) The Commission held that 
Appellant’s allegation that Montana was not a common 
carrier because it would serve only one customer was with- 
out legal validity. Since Appellant incorrectly interprets 
(Br. 7) the Commission’s disposition of this allegation, the 
relevant portion of the decision is set forth in the Supple- 
ment hereto, infra, pp. 51-52. 

On April 25, 1958 Appellant filed a petition for recon- 
sideration of the Commission’s decision denying its protest. 
(R. 95-102) Appellant contended that it had specified with 
‘‘ultimate particularity’’ facts which necessarily raised the 
question whether the protested grants were in the public 
interest. (R. 95) The remainder of the petition is largely 
a repetition of the arguments advanced in the protest and 
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the initial opposition to the applications. It urged that the 
licensing of common carriers such as Montana raises a 
policy question because of the effect on local broadcast 
stations; and suggested that the Commission should re- 
examine ‘‘its previous tacit assumption that companies per- 
forming only the functions of Montana Microwave can be 
deemed entitled to protection as common carriers’. (R. 
101) | 

On May 21, 1958 the Commission adopted, and released 
the next day, its Notice of Inquiry in Docket No.12443." 
The Notice discusses various problems which were known 
to plague television broadcasting in smaller communities, 
including those attributed to the CATV systems and the 
service provided to them by common carriers. The Notice 
indicated that the problems discussed required ‘‘close 
scrutiny and study’’. 1 R. R. 53:585. The Commission went 
on to say: 





‘‘Before we endeavor to reach conclusions as to the 
action it may be appropriate for the Commission to 
take on the foregoing problems, either by way of 
amendment of Commission policies and rules or legis- 
lative recommendations to Congress, we believe it 
would be appropriate and useful to afford all interested 
parties an opportunity to submit such data and views 
as they feel should be taken into account.’? 1 R. R. 
53 586. | 


The issues on which comments were requested included the 
following : | 


‘12: Would it constitute a legally valid exercise of 
FCC’s regulatory jurisdiction over common carriers 
to deny authorization for common carrier, microwave, 
wire or cable transmission of TV programs to CA Vv 
systems on the ground of adverse competitive impact 
on the construction or successful operation of local or 
nearby television stations?’’ 1 R. R. 53:587. | 





7In the Matter of Inquiry into the Impact of Community Antenna Serene 
TV Translators, TV ‘‘Satellite’’ Stations, and TV ‘‘Repeaters’’ on the 
Orderly Development of Television Broadcasting, 1 R. R. 53:581. 
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While setting forth the above issue for comments, the Com- 
mission expressed a serious doubt as to the possible solu- 
tion implicit in the issue: 


‘‘It has been urged that the Commission refuse to 
license the installation and use of such microwave re- 
lay systems where they are installed by common 
carriers to bring programs to CATV systems in com- 
munities and areas served by local television stations. 
Such action by the Commission would be subject. to 
several objections. First, it would constitute indirect 
regulation and control of CATV systems over which 
the law has provided no clear direct jurisdiction. 
Second, it would represent a novel and questionable 
departure from normal common carrier regulation to 
preclude service to particular classes of users rather 
than, as is the normal case, to authorize and require 
common carriers to provide service without discrimina- 
tion to all users. Despite the serious doubts arising 
from these considerations, we herein afford interested 
parties an opportunity to comment by including these 
questions among the issues designated herein below.’’ 
1 R. R. 53-584 


No decision has as vet been issued in this Docket. The 
Notice of Inquiry did not order a ‘‘freeze’’ of any appli- 
cations for facilities subject to the inquiry. The Commis- 
sion, however, did institute an informal ‘‘freeze’’ on ap- 
plications for construction permits for microwave common 
carrier facilities intended to serve a CATV subscriber. See 
Mesa Microwave Inc. v. Federal Communications Commis- 
sion, 18 R. R. 2013. But the ‘‘freeze’’ does not extend to 
applications for licenses to cover construction permits 
issued prior to the adoption of the Notice of Inquiry. 

On October 24, 1958 Appellant sent a letter to the Com- 
mission stating that it would be desirable immediately to 
suspend Montana’s construction permits. (R. 109-110) On 
October 27, 1958 the Commission replied, declining to sus- 
pend such authorizations and stating that if Appellant de- 
sired to pursue its request it would have to follow such 
formal procedures as might be available to it. (R. 111) On 
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November 25, 1958 Appellant filed a petition asking the 
Commission to stay the effectiveness of Montana’s con- 
struction permits or, in the alternative, to cancel, suspend, 
or postpone service tests. (R. 112-120) This pleading was 
bottomed on the pendency of the Docket 12443 proceeding. 
It contended that in order to preserve the status quo until 
the policy problems in Docket No. 12443 were resolved, it 
was necessary to grant the relief requested. (R. 116-118) 
The petition alleged no facts in support of the extraor- 
dinary remedy requested. On December 17, the Com- 
mission adopted an Order denying Appellant’s petition for 
reconsideration of the denial of the protest. (R. 134-135) 
The denial was based on the reason that Appellant | 





| 

‘thas advanced no new arguments to persuade us that 
our original determination [that its protest utterly 
failed to specify any facts with particularity showing 
either that the grant of these applications was im- 
properly made or that such grant would not serve the 
public interest] was in error; and that, to the con- 
trary, Protestant seeks to set in motion our hearing 
processes through a pleading containing only con- 
clusionary allegations without support either in a suf- 
ficient statement of fact or of law’’. (R. 134) 


Also, on December 17, 1958 the Commission denied Appel- 
lant’s petition for a stay of the effectiveness of the con- 
struction permits or the cancellation of service tests. 
(R. 136-137) The denial was based on Appellant’s failure 
to show that the denial of the relief sought would occasion 
irreparable injury. (R. 136) | 

On January 16, 1959 Appellant filed with this Court a 
Notice of Appeal and a Motion for Stay and Temporary 
Relief. In the Motion Appellant stated that its station 
would go off the air on January 31, 1959 unless this Court 
stayed the effectiveness of Montana’s construction permits. 
The Motion was denied by this Court on January 30, 1959. 
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STATUTES AND RULES INVOLVED 


The pertinent provisions of the Communications Act of 
1934, 48 Stat. 1064, as amended, 47 U. S. C. 151, et seg. 
(herein referred to as the ‘‘Communications Act’’) and the 
pertinent provisions of the Rules of the Federal Communi- 
cations Commission, which have not been set forth in Ap- 
pellant’s brief, are printed in the Supplement, infra, pp. 
46-49. 

SUMMARY OF ARGUMENT 


I 


On the record then before it, the Commission was fully 
justified in granting Montana’s applications, over Appel- 
lant’s objection, without a hearing. Appellant’s objection 
raised no more than a general policy question as to the 
desirability of granting common carrier applications pro- 
posing to serve a CATV system in a town which has a 
television station. Authority for such common carrier 
grants was contained in Section 21.700 of the Commission’s 
Rules. This Section was adopted pursuant to a public rule 
making proceeding. Appellant’s opposition did not ques- 
tion Montana’s common carrier status. Similarly, no facts 
otherwise before the Commission placed Montana’s status 
in issue. Quite the contrary, the Commission’s records 
showed that Montana was an established common carrier 
serving different customers in different cities; and pro- 
posing to extend its common carrier system and add one 
more customer. 

The licensing of Montana for the proposed Helena ex- 
tension was consistent with the policies formally adopted 
for the licensing of specialized common carriers serving 
only particular groups of customers. The provision of 
theater television service is one example of this policy. The 
provision of microwave relay television service to the 
CATV systems and broadcast stations is another example. 
Since, on the record before the Commission, it was clear 
that Montana was holding itself out to serve all who re- 
quired microwave television relay service, the granting of 
its applications for the Helena extension was consistent 
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with the criteria of common carriage established by the 
Commission, the Courts, and the Interstate Commerce Com- 
mission. To refuse to grant Montana’s applications because 
it proposed to serve a CATV system would be contrary to 
Section 202 of the Communications Act, which prohibits un- 
reasonable discrimination between customers of a common 
carrier. The duty of all common carriers to offer service 
without discrimination is beyond doubt. It would have been 
unlawful, therefore, for the Commission to aid and abet 
such discrimination in order to protect a television station 
against alleged, but unsubstantiated, economic harm from 
the competition of the common carrier. Moreover, to deny 
a common carrier application merely because it proposes 
to serve a CATV would be tantamount to using the Com- 
mission’s licensing power to regulate the CATV systems 
over which the Commission possesses no direct jurisdic- 
tion. This would be an abuse of the Commission’s licensing 
function. Finally, to deny applications of carriers like Mon- 
tana would leave this field of communications to a single 
carrier—the AT&T—contrary to the Commission’s an- 
nounced policy. 





II 


The Commission properly denied Appellant’s request to 
stay the effectiveness of Montana’s applications or to/sus- 
pend service tests. Appellant failed to show irreparable 
injury which could justify such drastic remedy. The Com- 
mission was under no obligation to issue the stay request 
merely because of the pendency of the proceeding in Docket 
12443. This Court has repeatedly held that a refusal to 
stay or delay adjudicatory proceedings in order to await 
the outcome of a pending rule making proceeding, does not 
constitute an abuse of the Commission’s discretion. Docket 
No. 12443 is not a rule making proceeding, but an investi- 
gation into a number of problems in the television service 
which may or may not result in the issuance of a notice of 
proposed rule making. A fortiori, pending licensing |pro- 
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ceedings should not be stayed because of such an investiga- 
tion. 
Dit 

The Commission properly dismissed Appellant’s protest 
and the subsequent petition for reconsideration of that dis- 
missal. The protest was fatally defective in that it supplied 
no facts with the requisite specificity which would show 
why the Montana grants were improperly made, or were 
otherwise not in the public interest. There was nothing in 
the protest that promised to reveal any merit in Appel- 
lant’s position in a hearing. Appellant’s allegation that 
Montana was not a common carrier because it served only 
one subscriber was based on an erroneous legal concep- 
tion of common carriage. The proper test of common car- 
rier status depends on the holding out to the public to serve 
all who desire service and not on the number of persons 
actually served. Montana meets this test. In any event, 
the facts indicate that Montana has been, and is, serving 
more than one customer. The protest supplied no facts 
whatsoever to support a hearing on the issues set out in 
the protest. There was nothing to indicate how and in 
what respect Montana would or could compete with Appel- 
lant. Nor were there any facts to show why Appellant’s 
station could not continue operating after Montana’s facil- 
ity was placed in operation. Appellant did not supply 
either its present or estimated revenues; nor did it show 
to what extent such revenues would be affected by the Com- 
mission’s action. There was nothing, therefore, to support 
its allegation that it could not survive the challenged 
grants. In the absence of such allegations, and in the 
absence of any showing that other stations were forced 
out of business by a CATV customer of a common carrier 
like Montana, the Commission could not assume that the 
consequences alleged by Appellant would follow. 

Since Appellant’s petition for reconsideration did not 
supply any new reasons why the grant to Montana was 
not in the public interest, the petition was properly de- 
nied by the Commission. 
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ARGUMENT 


For the reasons set forth in Part A of our Counter State- 
ment of Jurisdiction, we believe that the Commission’s 
action of January 30, 1958 granting the Montana applica- 
tions is no longer appealable. Accordingly, the portion of 
Appellant’s argument (Br. 25-41) dealing with the merits 
of this action is not relevant to this appeal. Nevertheless, 
since Appellant devotes a major portion of its brief to the 
discussion of the merits of the Commission action, we feel 
constrained to refute its argument, notwithstanding) our 
position as expressed above. | 


I THE COMMISSION PROPERLY GRANTED MONTANA'S APPLICATIONS 
FOR AN EXTENSION OF ITS COMMON CARRIER SYSTEM TO HELENA. 


The question is whether on the basis of the record then 
before it the Commission erred in granting Montana’s ap- 
plications without a hearing. Appellant claims (Br. 27) 
that the Commission acted on the basis of two legal prin- 
ciples: (1) that it was legally powerless to make its own 
determination whether to recognize Montana as a common 
carrier; and (2) that Appellant suffered no injury from 
the operation of Montana, but only from the operation of 
its customer and that ‘‘it would be arbitrary, capricious 
and discriminatory to give consideration to competitive ef- 
fects which appellant suffered from a customer of a com- 
mon carrier’’. There is nothing to indicate that the Com- 
mission based its action on these alleged principles. 


A. There Was no Issue Before the Commission When it Acted 
on the Montana Applications as to the Applicant’s Common 
Carrier Status. 


The status of Montana as a common carrier was for the 
first time questioned in the protest. This issue was not 
raised in the opposition to the applications. (R. 16-22) 
Accordingly, the issue was not before the Commission when 
the applications were considered. On the contrary,| Ap- 
pellant’s opposition in effect conceded Montana’s common 
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carrier status. Was the Commission obliged to designate 
this question for a hearing at that time on its own motion; 
or was it an abuse of its discretion not to designate it for 
a hearing? The plain answer is that the Commission under 
no legal principle was required to order a hearing on this 
question: There was nothing before the Commission to put 
Montana’s common carrier status in issue. On the con- 
trary, all the information before the Commission pointed 
to the existence of such status. Montana was an existing 
common carrier. It served different customers in Kalispell 
and Missoula. It had applied for an extension of its ex- 
isting system to serve another customer at Helena. There 
was no basis therefore either in Appellant’s opposition or 
the facts otherwise within the Commission’s knowledge for 
ordering a hearing on the common carrier issue. And the 
Commission did not accept Montana at its own evaluation 
as &@ common carrier, as Appellant contends. (Br. 28) It 
had facts in its own records to make its own evaluation, 
and to sustain Montana’s. 


B. The Commission’s Recognition of Montana as a Common 
Carrier is Supported by Montana’s Operation. 


Appellant’s attack on Montana’s common carrier status 
is without foundation either in law or fact. Montana has 
been and is a bona fide communications common earrier. In 
order to facilitate the Court’s consideration of this highly 
important issue, we have attached hereto a map depicting 
the microwave system licensed to and operated by Mon- 
tana. It will be seen that Montana does not serve the 
Helena customer alone. It operates a radio system extend- 
ing 220 miles from Big Mountain, near Kalispell, to Mc- 
Donald Pass, near Helena, Montana. The system consists 
of four transmitter sites. It serves four customers, three 
of whom are CATV systems. The fourth one is a television 
station in Kalispell. There is nothing in the record to indi- 
cate that these customers are not bona fide subscribers. 
Appellant goes outside the record to the testimony before 
the Senate Committee and the Staff Report to assert that 
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Montana is dominated by its Missoula subscriber. (Br. 34) 
The dubious reliability of such testimony clearly appears 
from the statement that the CATV furnished legal and 
technical counsel to Montana. The truth is that we have 
been representing Montana since its decision to enter the 
common carrier field early in 1956. We have never repre- 
sented a CATV. As for technical assistance, Montana 
Microwave retained an independent consulting engineer 
when it decided to extend its system to Helena. | 

The fact that Montana Microwave serves a broadcast 
station in Kalispell effectively refutes any contention that 
CATV systems are the only possible subscribers; that there 
is no public to serve. This is the more significant in view 
of the recent amendment of Section 4.632(b) of the Com- 
mission’s rules, 1 R. R. 54.632(b), making television stations 
eligible for their own microwave relay facilities regardless 
of the availability of common carrier facilities. This fact 
that a broadcaster may prefer to subscribe to the service 
of a common carrier instead of establishing his own facili- 
ties parallels the experience in other communication fields. 
Thus, many businesses subscribe to the mobile radiotele- 
phone service offered by communication common carriers 
even though they are eligible for their own private EGIS 
radio facilities under the Commission’s Rules. 








C. The Commission’s Recognition of Montana as a Common 
Carrier is Consistent with Duly Established Commission 
Policies. 





The Commission has long recognized that the offering 
of a common carrier can be limited to a particular special- 
ized kind of service. With specific reference to the micro- 
wave television relay service, the Commission announced 
in December of 1949 that it would consider applications| by 
any qualified person for authority to operate microwave 
radio relay facilities for the purpose of furnishing intercity 
video transmission service on a common carrier basis. 
American Telephone and Telegraph Co., 5 R. R. 639, 
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663-664. And in a proceeding involving the provision of 
theatre television service, the Commission expressly held: 


‘“We do not think the nature of such a service is 
changed by describing the carrier as ‘‘limited,’’ 
“‘special,’’? or ‘‘private.’? We recognize that the 
service to be supplied by the carrier here proposed is 
a theatre television service only, but the carrier will 
nevertheless be a common carrier and we see no reason 
why it should not be provided on frequencies already 
allocated to the common carrier services. 

‘<There does not appear to be any provision in the 
Communications Act, or in the Commission’s Rules 
and Regulations which suggests that a common carrier 
whose public offering is so limited is not eligible to 
obtain a grant of license authority to use radio fre- 
quencies which have been allocated for common carrier 
use. The Commission’s allocation of frequencies to 
common carriers in the bands here involved sets forth 
no reservation or specification as to the nature or scope 
of the services which must be rendered thereon, other 
than to designate frequencies as available for fixed, or 
mobile operations. Nor does it appear from anything 
which was said in our reports of May 25, 1945 (pp. 
128-129) and February 20, 1948 (1 Pike & Fischer R. R. 
91:58) in Docket No. 6651, which proceeding was con- 
ducted for the purpose of re-allocating the available 
radio spectrum, that there was any intent on the part 
of the Commission to restrict the use of the common 
carrier frequencies to common carriers, such as, for 
example, the Bell System Telephone Companies and 
Western Union, who engage in furnishing a general- 
ized or comprehensive communication service consist- 
ing of several service classifications, as distinguished 
from common carriers whose offering may be re- 
stricted to a single class of communication service. On 
the other hand, the Commission has heretofore author- 
ized grants to specialized common carriers, e.g. Press 
Wireless, Inc., and various miscellaneous common car- 
riers offering domestic public land mobile service.’’ 
9 Pike & Fischer R. R. 1528, 1538-39. 


Consistent with the above principles the Commission, 
after full consideration, granted in 1954 authority for the 
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first ‘‘specialized common earrier microwave radio relay 
facilities’’ for the purpose of providing a means for relay- 
ing the television signals of Memphis, Tennessee, stations 
to the CATV systems in Kennett and Poplar Bluff, Mis- 
sourl. Belknap & Associates, 10 R. R. 517. 

Effective September 4, 1956, the Commission oon 
gated rules governing the licensing of common carrier 
microwave television relay systems on a regular basis.® 
These are the rules pursuant to which the grants to Mon- 
tana were made.® Microwave frequencies are thus available 
through common carriers, to those persons who are not 
entitled under the Commission’s regulations to have their 
own private facilities. The CATV systems fall in this 
category. Television stations were in the same category 
until last Summer when the Commission amended Section 
4.632(b) of its rules. (Docket No. 11164, 17 R. R. 1621) 
Subscribing to a common carrier or obtaining one’s own 
facilities are the only two methods of securing the use jof 
microwaves. Only the former method is open to CATV. 
Appellant, however, urges the Commission to deprive the 
CATV systems of the right every other member of the 
public has of becoming a subscriber of a common carrier. 
The flagrantly discriminatory nature of any such rule or 
policy is readily apparent. | 

Carriers like Montana are not the only purveyors of 
common carrier service to the CATV systems. The Bell 
System companies are also engaged in such services. Of 
the 77 point-to-point microwave stations authorized by the 
Commission to bring TV service (via CATV systems) to 
79 communities, 15 are stations of Bell companies. Of the 
39 pending applications caught in the Docket 12443 
‘‘freeze’’, 6 were filed by Bell companies. Federal Com- 
munications Commission, 24th Annual Report, p. 41. And 








8 The Belknap grant, for example, was made under the experimental 
rules of the Commission. 


9In the Matter of Promulgation of Part 21, Rules Governing Domestic 
Public Radio Services, 8 R. R. 1558, 21 F. R. 4731. | 
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the telephone companies compete for such facilities with 
the independent common carriers such as Montana. See 
Collier Electric Co., 15 R. R. 428a, where after a compara- 
tive hearing with the AT&T the Commission granted 
Collier’s application. 

Would Appellant maintain that a Bell System company 
serving a CATV is not a common carrier because it has 
only that one customer in the particular town? Suppose 
that Helena TV, Inc. had requested the Montain States 
Telephone Co. to furnish the facilities it desired, instead of 
asking Montana to do so? Would the Mountain States 
Telephone Co. cease being a common carrier because it had 
only one subscriber for this type of service in Helena; and 
could not hope to have another one there because KXLJ- 
TV has built its own intercity relay? Simply posing these 
questions revals the lack of merit in Appellant’s conten- 
tion. Montana, like the Mountain States Telephone Co., 
operates a communication system. On a smaller scale, of 
course. And of a specialized type approved by the Commis- 
sion. But on a common carrier basis nevertheless, since it 
offers to, and does, serve the public without discrimination. 

Montana entered the common carrier field because there 
was a demand for television relay service which was not 
being met by the telephone company. Montana’s applica- 
tions were granted because, among other things, they 
established that the proposed system would not duplicate 
existing facilities. (R. 6) This is one of the conditions that 
must be met before such facilities are licensed. See 
Belknap & Associates, supra, at p. 518. Unless Montana 
were licensed, the public, including a TV station, would be 
left without service it wanted. A refusal to license such 
specialized carriers as Montana would leave this field of 
communications to the Bell companies by default. It would 
foster a monopoly of television relay common carrier com- 
munecations. This is the result the Commission desired to, 
and should, avoid. In the AT&T case, supra, the Commis- 
sion emphasized that it did not intend to restrict the inter- 
city video relayig to a single carrier; and determined, 
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therefore, that it would accept applications from any quali- 
fied person. (6 R. R. at p. 663) Yet, the course Appellant 
urges would concentrate this business in a single com- 
pany—the AT&T and its affiliated Bell companies. That 
such concentration would not be in the public interest has 
already been decided by the Commission. This decision 
should not be overturned lightly. 

Radio Dispatch Service, 16 R. R. 709, cited by Appellant 
for the proposition that the Commission should have ex- 
amined into the bona fide nature of Montana’s ‘“‘holding 
out’? is not in point. This case involved a renewal of a 
common carrier license. It arose under a rule which’ pro- 
vides that common carriers rendering mobile communica- 
tions service must show in their renewal applications that 
during the preceding license period they were serving at 
least an average of 50% of the mobile units of public! sub- 
scribers, as distinguished from those used in their own 
business or a business directly or indirectly controlled by 
them. Section 21.511(a); 1 R. R. 71.511(a). It appeared 
on the face of the renewal application of Radio Dispatch 
Service that it had not met this fifty-fifty ratio during the 
preceding license period. A hearing was therefore \held 
to determine whether a renewal of the license would be in 
the public interest, notwithstanding the failure to achieve 
the prescribed ratio. 

The initial finding that Montana is a common carrier is 
not, of course, forever binding on the Commission. This is 
clear from Collier Electric Co., 14 R. R. 848. In that icase 
the competing applicant for microwave facilities to serve 
CATV, the American Telephone and Telegraph Company, 
questioned the bona fide nature of Collier’s common carrier 
status since two of the three subscribers Collier proposed 
to serve were owned by it. The Commission, however, |held 
that this was no bar to Collier’s common earrier status 
since it has assumed ‘‘all the legal burdens and obligations 
accruing to such status’’. The Commission noted, however, 
that this holding is without prejudice to any future re- 
examination of Collier’s status: ‘‘Thus, for example, at 
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some reasonable future date the Commission might ascer- 
tain what, if any, public service Collier has rendered or is 
then rendering and determine whether there is a continuing 
need for either its holding out as a common carrier or its 
operation as a common carrier’’®® After a comparative 
hearing as to the question of need for one or two facilities, 
Collier was awarded the grant. Collier Electric Co., 15 
R. BR. 428a. 


D. The Commission’s Recognition of Montana as a Common 
Carrier is Consistent with and Supported by the Criteria of 
Common Carriage by the Courts and the Inter- 
state Commerce Commission. 

Appellant cites numerous cases in support of its argu- 
ment that Montana is not a common carrier. None of these 
ceases refute Montana’s common carrier status. The legal 
criteria of common carriage have been set out by the 
Supreme Court in the Tap Line Cases, 234 U. S. 1, which 
involve the question of whether certain industrial railroads 
were common carriers. The Court said: 


‘*It is insisted that these roads are not carriers 
because the most of their traffic is in their own logs and 
lumber, and that only a small part of the traffic carried 
is the property of others. But this conclusion loses 
sight of the principle that the extent to which a rail- 
road is in fact used does not determine the fact 
whether it is or is not a common carrier. It is the right 
of the public to use the road’s facilities and to demand 
service of tt, rather than the extent of its business, 
which ts the real criterion determinative of tts char- 
acter.’’ (Emphasis added) 


Thus the ultimate test of common carriage is the right of 
the public to use the carrier’s facilities and to demand 
service. As a concomitant of this right a common carrier 


20 This is the policy the Commission has been following. See, for example, 
the Commission’s reply to certain questions of the Senate Interstate and 
Foreign Commerce Committee set out in the Supplement hereto, infra, p. 52. 
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to be entitled to this status must hold itself out to the public 
as offering service to all upon reasonable demand. The 
Interstate Commerce Commission has, of course, recog- 
nized these principles and they are expressed in the cases 
cited by Appellant, e.g., Second Industrial Railways Case, 
34 I. C. C. 596; Transportation Activities of Midwest 
Transfer Compan: 49 M. C. C. 383; Ace Trucking Com- 
pany, 32 M. C. C. 793. Both of the latter cases emphasize 
that a public holding out is the ultimate and fundamental 
earmark of common carriage. 
Montana meets this ultimate test. It holds its facilities 
available to all who desire the type of microwave relay 
service it offers. It has four subscribers—one of them a 
television station. Thus, Montana holds itself out to serve, 
and does serve, the two segments of the public which, in the 
nature of the service it offers, may be expected to be /its 
subscribers—the CATV systems and a broadcast station. 
That this type of offering is fully consistent with common 
carriage has been established by the Commission in the 
AT&T case, the Theater Television proceeding and the 
Collier cases, supra. Appellant has supplied nothing to 
refute Montana’s ‘‘holding out’’ to the public. It has at- 
tempted to cast doubt on this matter by referring to Ine 
self-serving testimony of certain broadcasters before the 
Senate Committee which asserted an identity between 
Montana and its CATV subscribers. But this Court cannot 
accept such testimony as a basis for its decision. Appel- 
lant’s contention that the leasing of the equipment for the 
Helena extension from Helena TV, Inc., the subscriber! in 
that city, defeats Montana’s common carrier status is 
without merit. The Supreme Court in Hairston v. Danville 
and W. R. Company 208, U. S. 598 had this to say at page 
608 with respect to a similar contention: 





‘‘The uses for which the track was desired are hot 
the less public because the motive which dictated its 
location over this particular land was to reach a private 
industry, or because the proprietors of that industry 
contributed im any way to the cost.’? (Emphasis 
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The Commission, therefore, in passing upon the applica- 
tions here under consideration was fully justified in recog- 
nizing Montana’s continued common carrier status. A 
status which was established nearly two years before the 
Helena extension applications were granted, without any- 
one’s objection; and at a time when no objection to such 
status was before the Commission when it was considering 
the extension applications. 

The Interstate Commerce Commission cases relied on 
offer little comfort to Appellant. 4A. T. @ S. F. Ry. Co. v. 
Kansas City Stockyards Co., 33 I. C. C. 92, is cited for the 
proposition that a ‘‘holding out’’ must be genuine, and 
cannot be so classed where there is no reasonable expect- 
ancy that anyone will utilize the services. In this case, the 
stockyard company owned the tracks, but no moving cars. 
It contended that it was a common carrier railroad making 
trackage and switching charges to the other railroads using 
its switching facilities. Such charges would be lawful if 
made between common carriers. The I. C. C. found that 
the Stockyards real purpose was to secure compensation 
for the use of its tracks by the other railroads, and that it 
held itself out to transport cars solely to impose a trackage 
charge. The I. C. C. concluded that this ‘‘holding out’’ was 
not genuine, stating: 

‘‘The principal test of common carriage is whether 
there is a bona fide holding out corresponding with the 
ability to carry for hire.’’ 


Montana Microwave meets this test, as attested by its 
CATV and broadcast subscribers. The fact that it does 
serve both types of users indicates that Montana has a 
reasonable expectancy that its service will be utilized by 
the public. 

Inland Railway Company, 78 I. C. C. 59, is cited for the 
proposition that unless there is some appreciable use of 
the railroad by the public the ‘‘holding out’’ of the carry- 
ing for all is ‘‘merely an empty form’’. Montana service, 
as depicted in the map appearing at page 16, supra, clearly 
shows an appreciable use by the public. The Second In- 
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dustrial Railways Case, 34 I. C. C. 596 merely stands for 
the principle that each case of the 47 plant railroads in- 
volved must be considered on its own merits. In so doing 
the Commission applied the test prescribed in the Tap Line 
Cases, supra. Naturally, where there is no public to serve, 
or where the public cannot avail itself of the line of rail- 
road, the ‘‘holding out’’ is not genuine. In the case at bar, 
however, there is ages public to be served. Even Appel- 
lant does not go so far as to assert that the CATV operator 
and the Kalispell broadcast station are not members of 
the public. 

The Second Industrial Railways Case, supra, was a 
sequel to the First Industrial Railways Case, 29 I. C. C. 
212. These cases were the outgrowth of the development of 
the steel and iron industry. This industry was a large user 
of railroad facilities. The large plants owned railroad 
facilities primarily for plant use. Under the compulsion of 
the large traffic of these users, the railroads had been 
forced by the industries to extend their service beyond the 
interchange tracks. Thus, the railroads were performing 
within the plants service for the industries without charge 
in addition to the rates. In other cases they were paying 
the industries an allowance for doing the service within the 
plants for themselves, with their own facilities. The ques- 
tion was whether these practices were unlawful rebates or 
gave undue or unreasonable preference to the industries so 
favored to the prejudice of the other shippers in the same 
line of business. If the industrial railroads were not com- 
mon carriers, the allowances and benefits paid by the rail- 
roads were clearly unlawful rebates and preferences. The 
I. C. C. found that, in general, these industrial railroads 








11In order to obtain such advantages it was customary for a plant 
railroad to be incorporated into a railroad company. In all cases there 
was a practical identity in the ownership of the plant railway and the 
plant. Where the plant did not adjoin the line carrier, the industrial 
railroad usually extended its rails to the trunk line. “When the plant 
tracks were taken over by the incorporated plant railroad the tracks of 
the latter were extended around the plant in such manner as to exclude 
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were created solely for obtaining the described advantages. 
Also, the record showed that generally speaking outside 
business was not solicited but, on the contrary, was dis- 
couraged. 29 I C. C. at page 228. Montana, unlike these 
plant railroads, actively solicits business. Appellant knows 
that full well. For Montana solicited its patronage. (Br. 
11) 

In the Lake Terminal Case, 50 I. C. C. 489, the I. C. C. 
denied common carrier status on the basis of a finding that 
the railroad’s “‘tracks are not only completely enveloped 
by the plant, but are enclosed within a plant fence . . .; the 
industry is thus securely protected from any demand upon 
its plant railways by the public for a service of transporta- 
tion”’. Bell Coal and Nav. Co. Application, 223, I. C. C. 433, 
Appellant claims, presents a problem similar to that which 
confronts the Federal Communications Commission in this 
ease. A review of this case does not, however, support this 
analogy. The Bell Coal Company applied for a certificate 
of public convenience and necessity covering operations as 
@ common carrier on the Tradewaters and Ohio Rivers. 
Applicant specified certain points on these rivers, to estab- 
lish barge-rail through rates only, where coal might be 
offered for water-rail transportation in barge load quanti- 
ties. Applicant, who was engaged in the mining of coal, 
represented that most of the traffic would consist of its own 
coal. But the facilities would be accessible to several small 
coal mines within a radius of three or four miles. However, 
it appeared that these mines were equally accesible to rail 
stations and there was no showing that they would use the 
proposed water-rail service. Also, applicant had no ter- 
minal facilities at many of the points of origin and had 
made no arrangements therefor. The I. C. C. denied the 


the trunk lines from direct access to the plant except over the rails of 
the newly incorporated industrial railroad. The result is an apparent 
intermediate service by the Industrial railroad between the plant and 
the line carrier, on the basis of which the plant railroad exacts com- 
pensation, not from the industry, but out of the rate of the line carrier’. 
(29 I. C. C. at pages, 221, 222) 
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application primarily because of a failure to show a need 
for the proposed service. Thus, the I. C. C. said at page 
436: 





‘‘Furthermore, even though no question as to appli- 
cant’s common carrier status were involved, ‘public 
convenience and necessity’ contemplates a definite 
public demand which is not here shown to exist.”? | 
As to Appellant’s common carrier status, the I. C. C. held 
as follows: | 


‘¢As applicant specifically states that it does not in- 
tend to operate as a common carrier for all-water 
movements between the designated river points, that 
circumstance alone would require denial of the appli- 
cation as presented.”’ | 





E. Section 202 of the Communications Act and the Basic Tenets 
of the Law of Common Carriage Would Make it Unlawful 
for the Commission to Deny Montana's Applications Because 
Montana Proposed to Serve a CATV System. | 

As to the second legal principle attributed to the Com- 
mission as a basis for granting the applications of Mon- 
tana, (Br. 27) Appellant has misconstrued the Commis- 
sion’s rationale. The Commission did not hold in Inter- 
mountain Microwave, supra, that it would be arbitrary and 
discriminatory to give consideration to the competitive 
effect which a television (or a translator) station suffered 
from a customer of a common carrier. The Commission 
held only that it would be arbitrary, capricious and dis- 
criminatory to single out for special consideration and 
denial only those common carrier applications where |(1) 
new construction is involved, (2) such new construction is 
specifically for the purpose of providing a service to the 
public, and (3) the initial or sole user availing himself of 
service is a community television distribution system. 

Thus, the Commission has recognized that what Hill 

County asked it to do in respect to the Intermountain ap- 

plications, and Appellant in respect to the Montana appli- 
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cations, would, in the circumstances, be arbitrary and 
discriminatory. For these parties asked the Commission to 
protect them by denying to a particular class of custo- 
mers—CATV—the right to subscribe to the service of a 
common carrier. 

This would be the rankest kind of discrimination the 
Commission could order. For it urges the Commission to 
order a carrier to practice the very type of discrimination 
prohibited by Section 202 of the Communications Act. 

The Intermountain opinion, supra, clearly shows that 
the Commission fully realized the difficulty of the problem 
with which it was faced. (See paragraph 7 of the Opinion 
and footnote 2 thereof, 16 R. R. 736) On the one hand 
there was its duty to the broadcast service; on the other the 
duty to the common carrier service and the stern injune- 
tion of Section 202. The first mentioned duty may seem 
paramount to Appellant. But the Commission, even apart 
from Section 202, must be mindful of the purposes for 
which it has been created: “*. . . to make available, so 
far as possible, to all the people of the United States a 
rapid, efficient, nation-wide, and world-wide wire and radio- 
communication service with adequate facilities at reason- 
able charges . . .’? Section 1 of the Communications Act. 
And the duty to encourage the larger and more effective 
use of radio in the public interest (Sec. 303 (g) of the Com- 
munications Act), is not, as Appellant seems to think (Br. 
37), limited to the television service. It includes the com- 
mon carrier services as well; and all the public which uses 
such services—including the public whose one business, 
CATV, should, under Appellant’s view, be barred com- 
pletely from any access to microwave radio. It is un- 
doubtedly for these reasons that the Commission was con- 
strained to express in the Notice of Inquiry in Docket 
12443 a grave doubt as to the propriety of prohibiting 
common carriers from serving CATV systems. (1 RB. R. 
53 :584, quoted at p. 10, supra) 
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Appellant contends (Br. 35 et seq) that the Commission 
erred in granting the Montana applications, even if Ap- 
pellant was a common carrier; and that it could not con- 
sider the economic effect of the grants on Appellant or 
the public served by it. Appellant again misinterprets the 
holding in the Intermountain Microwave case, supra, and 
the rationale on which the grant of the Montana applica- 
tions was based. The Intermountain decision and the 
grants the same day to Montana were based on a finding 
that Hill County’s and Appellant’s allegations of injuries 
to the public were ‘‘too speculative to form the basis of 
any rationale judgment’’. Intermountain Microwave, supra. 

The Commission was clearly right in rejecting Hill 
County’s and Appellant’s opposition (R. 16-22) to the re- 
spective applications involved. Appellant supplied no facts 
to show how it would be injured. It only raised a broad 
policy question without offering any legal basis for its 
solution. For the Commission was asked to use its com- 
mon carrier regulatory power to regulate the CATV sys- 
tems; and in the process to require unlawful and unreason- 
able discrimination in the rendition of common carrier 
service. Thus, the cases cited by Appellant (Br. 36) for 
the view that economic injury to a licensee ean be relevant 
to the issue of public interest, are not here applicable? 
These cases involved competition between broadcast sta- 
tions and a claim of economic injury inflicted by one broad- 
cast station on another. For the same reason the transpor- 
tation and Federal Power Commission eases cited by 
Appellant (Br. 39-40) are not helpful either. These cases 
involved competition between different modes of trans- 
portation, or different power sources. No such issue was 
involved here. A television station is not in competition, 








12 Federal Communications Commission v. Sanders Brothers, 309 U. S. 
470; Carroll Broadcasting Company v. Federal Communications Commis- 
sion, U. S. App. D. C. __., 259 F. 2d 440; Colorado Radio 
Corporation Vv. Federal Communications Commission, 73 U. S. App. D. C. 
225, 118 F. 2d 24; Tri-State Broadcasting Company v. Federal Com- 
munications Commission, 68 U. S. App. D. C. 292, 107 F. 2d 956. 
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in any real sense, with a communication common carrier." 
Hence, the scope of the public interest issue is not the same 
in television and common carrier licensing proceedings. 
In the latter case, the primary question is one of need for 
the proposed facility, See Collier Electric Co., 14 R. R. 848. 
In determining such need, it would be discriminatory to 
base the grant or denial on which of two, or more, lawful 
businesses proposes to use the common carrier facilities. 

What the Commission was faced with in the instant case, 
was competition between a CATV system and a television 
station. The CATV’s competitive position was enhanced 
by a service provided by a common carrier obligated to 
serve the public without discrimination. This service was 
equally available to the television station. No one denies 
that such TV-CATV competition is an economic reality. 
Nor can it be denied that it poses a difficult problem for the 
Commission. It may be that in some cases a CATV served 
by a common carrier such as Montana may drive a local 
television station out of business. In other cases, a local 
station may cut into the CATV’s market and perhaps 
destroy it. But the way to deal with this problem is to 
face it squarely in the area where the competition occurs, 
1.e., CATV vis-a-vis broadcast station. Nothing can be 
solved by approaching the problem indirectly, as Appellant 
urges, and regulating CATV by depriving it, in violation 
of law, of the right to subscribe to a common carrier service 
through a denial of a common carrier license proposing to 
render such service. 

Congress has recognized that common carriers and broad- 
casting require different types of regulations. It has ac- 
cordingly adopted two separate titles of the Communica- 
tions Act, Title II and Title ITI, applicable to the common 
carrier and broadcast services, respectively. Thus, there 
is a clear dichotomy between common carrier and broadcast 
regulations. Different philosophies apply to each field. 


13 Appellant alleged such competition in its protest (R. 58), but it 
did not show how it would, or could, come about. 
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Broadcasting is a field of free competition. The common 
carrier field is one of regulated monopoly. These basic 
differences were expressly recognized by the Supreme 
Court in the Sanders case, supra. These are the reasons 
why the cases dealing with competition among broadeast 
stations are not helpful to the determination of the extent 
to which the Commission was required to take into account 
an alleged injury to a television station from a CATV op- 
eration to be served by a proposed common carrier micto- 
wave relay. 

The real difficulty with the approach urged by Appellant 
is that the Commission would have to order, or aid and abet, 
discrimination by a common carrier. Assume that Montana 
when applying for the Helena extension, also applied for 
authority to serve a broadcast station in Billings. Assume 
further that the service to the Billings broadcaster can be 
accomplished by a drop-off from the McDonald Pass site, 
which is also necessary to serve Helena. Assume still 
further that both subscribers require such service—an én- 
tirely reasonable assumption since a broadcast station |is 
served at Kalispell. In passing on the applications for this 
microwave system the Commission, under Appellant’s 
theory, would be required to deny the one proposing to 
serve Helena, while granting the portion proposing |to 
serve the Billings, Montana broadcaster. This is the very 
type of discrimination which a common carrier is expressly 
prohibited from practicing under Section 202 of the Com- 
munications Act on the pain of the penalties provided 
therein. A fortiori, therefore, the Commission could not 
require a common carrier to practice such discrimination. 
It requires no extensive citation of authority to show that 
such discrimination is repugnant to the common carrier 





14The Court said: “In contradistinction to communications by tele- 
phone and telegraph, which the Communications Act recognizes as a 
common carrier activity and regulates accordingly in analogy to the 
regulation of rail and other carriers by the Interstate Commerce Com- 
mission, the Act recognizes that broadcasters are not common carriers 
and are not to be dealt with as such.” (footnotes omitted.) 
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regulatory field. The Industrial Railway cases, supra, 
dealt with just such discrimination—a preferred treatment 
for a certain category of subscribers. In those cases the 
preferred customers were the large industrial plants. In 
the case at bar, the preferred customers would be the broad- 
cast stations. The Supreme Court said with reference to 
the issue of discrimination in the railroad field that ‘‘the 
function of a railroad is merely to transport, and it was 
not contemplated that the railroad should be concerned 
with what happens before or after transportation’’. Inter- 
state Commerce Commission v. Delaware L. & W. Railway 
Company, 220 U. S. 235. The Court further held that a 
carrier can not look beyond the goods tendered to it for 
transportation ‘‘to the ownership of the shipment’’ as the 
basis of determining the established rates. But this is what 
Appellant wants the Commission to require common car- 
riers such as Montana to do—to determine whether the 
signal to be transported by its facilities is thereafter dis- 
tributed locally by a CATV system or a television station. 
If local distribution is accomplished by the former, the 
entire service is to be denied. In considering Appellant’s 
argument, the admonition of the Supreme Court in Inter- 
state Commerce Commission v. Baltimore € Ohio Railway 
Company, 225 U. S. 326 is particularly apposite. This case 
involved the validity of an I. C. C. order holding unlawful 
tariffs giving lower rates to coal shipped by other railroads 
for their own use. In upholding the I. C. C. the Court said: 


‘‘Once depart from the clear directness of what re- 
lates to the carriage only and we may let in considera- 
tions which may become a cover for preferences. May 
a carrier look beyond the service it is called upon to 
render to the attitude and interest of the shippers 
before, or their attitude and interest after transporta- 
tion? It must be kept in mind that it is not the relation 
of one railroad to another with which we have any 
concern, but the relation of a railroad to its patrons, 
who are entitled to equality of charges.’’ 
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But this is precisely what Appellant wants this Court to 
sanction: Let in considerations which may become a cover 
for preferences—preferences for television stations, the 
business in which Appellant is engaged. It is clear, there- 
fore, that in the common carrier field the Commission’s 
concern is with the need for service—not the subscriber’s 
lawful business. Cf. Louisville G Nashville Railroad; Co. 
v. Cook Brewing Co., 223 U.S. 70. | 


F. It Would be Unlawful for the Commission to use its Power to 
License Common Carriers for the Purpose of Regulating 
CATV. 


The Commission has concluded that it does not possess 
regulatory jurisdiction over CATV systems. Frontier 
Broadcasting Co. v. Collier, 16 R. R. 1005. A petition for 
reconsideration of this decision is pending. Also, the very 
issue decided in that case is being considered in Docket No. 
12443. Nevertheless, the Commission’s holding in that case 
is the final word on the subject at this time. Yet, Appel- 
lant’s argument, if adopted, would have the effect of having 
the Commission do indirectly what it has declined to do 
directly—to regulate CATV. Apart from the unlawful dis- 
crimination discussed supra, which would be inherent in 
such indirect regulation, the Commission’s regulatory 
power cannot, in any event, be used to accomplish an 
ulterior purpose. Just as a State regulatory body cannot 
assume the management of a telephone company under the 
guise of rate making, so too the Commission may not under 
the guise of licensing regulate the CATV business. See 
New England Telephone and Telegraph Company v.' De- 
partment of Public Utilities, 327 Mass. 81, 97 N. W. 24/509, 
514. Similarly, it has been held by the Supreme Court that 
the telephone companies may not, in the guise of regulating 
the communications service, also regulate the hotel or 
apartment house, or any other business. Ambassador v. 
United States, 325 U. S. 317. But this is precisely what 
common carriers such as Montana would be doing under 
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Appellant’s theory. See also Philco Corporation v. Ameri- 
can Telephone and Telegraph Company, 80 F. Supp. 397.2 

In view of the foregoing, it was eminently reasonable for 
the Commission to determine that Appellant’s opposition 
to the Montana applications did not warrant designating 
them for hearing. The Commission’s right to consider such 
petitions upon the pleadings and without first holding an 
evidentiary hearing has been specifically upheld by the 
Supreme Court in Federal Communications Commission v. 
WJR, the Goodwill Station, 337 U. S. 265. 


IL THE COMMISSION PROPERLY DENIED APPELLANT'S PETITION FOR A 
STAY OF THE EFFECTIVENESS OF MONTANA'S AUTHORIZATIONS 
AND SUSPENSION OF THE SERVICE TESTS. 


As indicated in our Counter Statement of Jurisdiction, 
we do not believe that the Commission’s Order denying 
Appellant’s request for a stay of the effectiveness of Mon- 
tana’s authorizations and suspension of the service tests 
is reviewable under Section 402(b). In the event, however, 
that the Court decides that it has jurisdiction to review 


this Order, we submit that Appellant’s petition was prop- 
erly denied. To the extent that the Commission denied the 
petition for failure to establish irreparable injury, this 
portion of the Commission’s Order has been upheld, im- 
plicitly at least, when this Court denied Appellant’s Motion 
for Stay and Temporary Relief on January 30, 1959. 
Appellant argues that a refusal to stay the effectiveness 
of Montana’s authorizations was arbitrary and capricious 
in light of the pendency of the proceeding in Docket No. 
12443. (Br. 41-44) But the Commission is not required to 
stop its adjudicatory or licensing proceedings pending the 


15 This was an action to enjoin enforcement of AT&T tariffs. The 
Court in discussing the well known doctrine that the question of rea- 
sonableness of an established tariff must in the first instance be ad- 
dressed to the Commission, gave certain examples when such question 
could be first presented to the Court. These examples concern certain 
cases of illegality. One of them was “where the regulation has been 
adopted to serve a purpose, having nothing to do with the utility’s busi- 
ness or services”. 
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outcome of such a proceeding. Just as WJR ‘‘had no 
vested right in the ‘supposititious eventualities’ that the 
Commission at some indeterminate time might modify its 
rules governing clear channel stations’’, so this Appellant 
has no vested right in the ‘‘supposititious eventualities”’ 
that the Commission might change its present policies rela- 
tive to CATVs and common carriers serving them. Federal 
Communications Commission v. WJR, The Goodwill Sta- 
tion, supra. In fact, Appellant’s case here is even weaker 
than WJR’s. For Docket No. 12443 is not a rule making 
proceeding; the clear channel proceeding was. Docket 
12443 is only an investigation into certain problems with 
which the Commission is faced. This investigation may |or 
may not result in a rule making proceeding. But, apart 
from any distinction between a rule making proceeding and 
a notice of inquiry, this Court has consistently followed 
the WJR case, supra, in upholding the Commission’s re- 
fusal to stop its adjudicatory processes, pending the out- 
come of proposed rule making. Coastal Bend Television 
Co. v. Federal Communications Commission, 98 U. S. App. 
D. C. 251, 234, F. 2d 686; Gerico Investment Company v. 
Federal Communications Commission, 103 U. S. App. D.C. 
_.-» 255, F. 2d 893; Jacksonville Journal Co. v. Federal 
Communications Commission, 101 U. 8S. App. D. C. 12, 246 
F. 2d 699. | 

The Jacksonville Journal case, supra, presents a rather 
closely analogous situation to the Appellant’s contention 
that Montana’s construction permits should be stayed 
pending the outcome of Dccket No. 12443. For in that case, 
it was urged that Jacksonville, Florida should be deinter- 
mixed because it was in the same situation as the |13 
markets where the Commission had proposed deintermix- 
ture. The appellant in that case filed a petition with the 
Commission for such deintermixture; and asked to condi- 
tion the grant to the Florida-Georgia TV Co. so as to 
prohibit commencement of commercial operation until after 
a final order in the rule making proceeding to be instituted 
pursuant to appellant’s petition. The Commission denied 
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the requests when it granted the construction permit. This 
Court said: 


‘<The Commission deemed it desirable to refrain 
pending the conclusion of the hearings (rule making), 
from any action which would be contrary to or incon- 
sistent with the contemplated solutions. It accordingly 
attached appropriate conditions to new grants of VHF 
licenses in those areas where a VHF channel would be 
deleted under the notice of proposed rule-making. No 
such tentative or preliminary conclusions had been 
reached by the Commission with respect to the Jack- 
sonville area... True, it may be that the Commission 
will . decide to hold a separate rule-making pro- 
ceeding for the Jacksonville area... But under all 
circumstances here we are unable to conclude that the 
Commission has been arbitrary or capricious in refus- 
ing to stay or condition its grant to intervenor, made 
pursuant to its established procedures.”’ 


So here it cannot be said that the Commission has been 
arbitrary or capricious in refusing to stay its grants to 
Montana, made pursuant to the established common carrier 


procedures. In the Gerico case, supra, this Court made the 
following comment which is highly pertinent to the instant 
case: 


‘“When Gerico was licensed, however, there was no 
provision in any Commission rule which could be said 
to have read into Gerico’s license a guarantee of finan- 
cial success or protection from economic injury, or 
which deterred the Commission from authorizing sta- 
tion operation on a channel previously duly allocated, 
as was VHF Channel 10 at Miami.’’ 


Nor is there now any rule which would guarantee to Ap- 
pellant, protection from the economic consequences of 
authorizing a common carrier station on the frequencies 
available for common carrier communications and pursuant 
to established rules. 
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Il. THE COMMISSION PROPERLY DENIED APPELLANT'S PROTEST FOR 
FAILURE TO SPECIFY WITH PARTICULARITY THE FACTS SHOWING 
THAT THE GRANTS WERE IMPROPERLY MADE OR WOULD a: 
WISE NOT BE IN THE PUBLIC INTEREST. 


Section 309(c) of the Communications Act specifically 
requires that any protest to a grant without hearing ‘‘sha 
specify with particularity the facts relied upon by the 
Protestant as showing that the grant was improperly made 
or would otherwise not be in the public interest’’.** The 
Commission is required to make a finding whether the 
protest meets this standard. Only if it does, must the 
protested applications be designated for hearing. Here the 
Commission found that Appellant’s protest was fatally 
defective because it did not specify with particularity the 
facts showing that the grants to Montana were improperly 
made or would otherwise not be in the public interest. For 
this reason the Commission held that the protest did not 
warrant designation of Montana’s applications for hearing. 
We respectfully submit that the Commission’s decision on 
this issue was correct and is supported by both Federal 
Broadcasting System cases. | 

In the first case, Federal Broadcasting System, Inc. = 
Federal Communications Commission, 96 U. S. App. D. C. 
260, 225 F. 2d 560, the Court said: 


‘Tt is clear from a reading of the statute and its 
history, that Congress sought to require one protesting 
a unilateral grant by the Commission to show in some 
detail the factual basis of his grievances. Generalized 
objections are obviously insufficient under the statute, 
without some specification of events and circum- 
stances. ”’ 








In the second case, Federal Broadcasting System, Inc. v. 
Federal Communications Commission, 97 U. 8. App. D. C. 
293, 231 F. 2d 246, this Court admonished the Commission 
to approach the specificity matter in this light: 


16 The pertinent portion of Section 309(c) is set forth at page 20 of 
Appellant’s brief. 
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“‘Only if it is clear from the face of the protest, 
taking all the protestant’s allegations as true, that 
there is no real merit in protestant’s position or sub- 
stantial possibility that a hearing will reveal merit, 
should the protest be rejected without a hearing.’’ 


We will show below that under the above standards the 
Commission was justified in rejecting the protest without 
a hearing. 


A. The Common Carrier Question 


Appellant sought to have Montana’s applications desig- 
nated for hearing on eight issues (R. 63-64) In substance, 
however, the issues reduce themselves to three: (1) The 
common carrier issue (R. 63, issue No. 4) ; (2) the economic 
injury issue (R. 63, 64, issues 1, 2, 3, 5, 7, and 8); and the 
issue of the relationship between Montana and CATV. (R. 
63, issue No. 6).2* 

Appellant sought to raise the common carrier question 
in the following allegation: 

‘“‘KXLJ-TV denies that Montana Microwave is a 
common carrier in any true sense, since it would serve 
but one customer; and asserts that any ‘common car- 
rier’ obligations to the public with respect to said 
operation would be purely fictional.’’ 


There is nothing in the protest to explain why a common 
carrier serving one customer is not a common carrier. 
Nor are there any facts supplied in support of the allega- 
tion that Montana’s obligation to the public would be 
‘‘purely fictional’’. In these circumstances the Commis- 
sion’s task was to determine the soundness of Appellant’s 
legal assertion that a common carrier, to be entitled to that 
status, must serve more than one customer. The Commis- 


27 An analysis of Appellant’s protest is made somewhat more difficult 
by its failure to label the allegations pertaining to standing separately, 
and to state separately the facts and reasons showing why the grants 
were improperly made. All allegations are intermixed; and argumen- 
tative matters are interspersed among them. See Section 1.198(a) and 
(b) of the Commission’s Rules. 
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sion did so and concluded that this assertion is ‘‘a legal 
non sequitur’’. The Commission then proceeded to observe 
that the proper test of common carrier status depends upon 
a public holding out; and that there was no allegation |in 
the protest claiming, or supporting, Montana’s failure to 
meet this test.1* The Commission’s test is the correct one. 
The criteria which establish common carriage are discussed 
at pages 17-27, supra. The facts supporting Montana’s 
common carrier status are likewise set out in that portion 
of the brief, together with the map of its facilities appear- 
ing at page 16, supra. Here, it is sufficient to add that 
Montana has assumed an obligation to carry for others; 

and the public has the right to call on it for service. Mon- 
tana discharges this obligation, thereby meeting the test of 
common earriage. See Michigan Public Utilities Commis- 
ston v. Duke, 266 U. S. 570, 576; McKay v. Public Utilities. 
Commission, 104 Colo. 402, 91 P. 2d 965, 972. That the 
service is offered to a limited portion of the public does 
not detract from Montana’s common carrier status so long 
as it holds itself out, as it does, to serve all within this 
class. Garner v. Pennsylvania Public Utilities Commission, 
177 Pa. Super. 439, 110 A. 2d 907, 912. The same Pennsyl- 
vania Court has observed that the common carrier char- 
acter of a business does not depend upon the number of 
persons by whom it is used, ‘‘but upon whether or not it is 
open to the public who may require it, to the extent of its 
capacity; and the fact that only a limited number of per- 
sons may have occasion to use it does not make of it a 
private undertaking if the public generally has a right’ to 
such use’’. Phillips v. Public Utilities Commission, 127 Pa. 
Super. 341, 191 A. 641. It is clear, therefore, that the Com- 
mission was fully warranted in concluding that Protest- 


18 It should be noted that the allegation that Montana serves but one 
customer was factually incorrect also. Montana was then operating a 
system serving two CATV subscribers in Kalispell and Missoula and a 
broadcast station in Kalispell. The Commission’s decision, however, did 
not rest on these facts; but only on the legal inadequacy of Appellant’s 
allegation attacking Montana’s common carrier status. 
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ant’s allegation as to the common carrier issue was without 
merit and that a hearing could not possibly reveal any 
merit therein.” : 


B. The Economic Injury Question 

The second issue upon which Appellant sought a hearing 
was a claim that it would be economically injured by the 
Commission’s action. Because of this alleged economic in- 
jury, Appellant asked the Commission to determine in a 
hearing whether the Montana grants would eliminate 
KXLJ-TV; what effect they would have on its service; and 
on its continued operation; whether they would assist a 
preferred competitor in establishing unequal competition; 
and whether the advertising potential of Helena is sufficient 
to enable KXLJ-TV to continue or would compel it to cease 
operations. This is the substance of issues 1, 2, 3, 5, 7 and 8 
of Appellant’s protest. But there are no facts in the pro- 
test which would put flesh on the bones of these issues. 


(1) The facts alleged in the protest fail to show any competition 
between Montana and Appellant 

Appellant’s protest alleges competition between it and 
Montana. But no facts are given to support this allegation. 
The following allegations of competition are made: ‘*... 
KXLJ-TV is confronted with unfair, ruinous and unsur- 
mountable competition from a competitor which purports 
to be a common carrier for hire without obligation to ad- 
here to the established and detailed scheme of regulatory 
control to which television licensees are subject’’ (R. 58); 
‘<The result of the Commission’s grants of these Montana 
Microwave applications is to aid this preferred competitor 
in establishing this type of unequal competition which can 
only be destructive of free local broadcasting and the Com- 


29 In its brief Appellant cites certain testimony before a Senate Com- 
mittee purporting to show an identity between Montana and its Missoula 
and Kalispell subscribers. No such allegations were made in the pro- 
test; and there was nothing before the Commission to indicate that this 
issue should be considered in a hearing or otherwise. 
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mission’s Allocation Plan’’ (R. 58, 59); ‘‘Unless the Com- 
mission is prepared to grant Montana Microwave’s appli- 
cations regardless of whether such action causes the col- 
lapse of the only free television broadcast service in 
Helena, the competitive results must first be explored’’. 
(R. 60) But Appellant does not even explain how this 
competition would come about—in what way would Mon- 
tana compete with Appellant. It is necessary to infer that 
the competition would really come from the CATV who 
would be Montana’s subscriber. But the protest does not 
state this. It asserts that the competition would come from 
Montana. But it supplies nothing to substantiate this alle- 
gation, not even to show how this competition between ia 
television station and a common carrier station would be 
feasible; and for what the two would be competing. Appel- 
lant maples that the grant of Montana’s applications would 
cause ‘‘the collapse of the only free television broadcast 
service in Helena’’. But, again, no facts are supplied to 
show the causal relation between the Commission’s action 
and this anticipated consequence. Certainly, some facts 
could be adduced—if not facts, at least estimates: e.g., 
what advertising revenues it obtained from its Helena 
station; what advertising revenues it was expecting within 
a year; how these advertising revenues would be affected 
by the Commission’s action. But such information has not 
been supplied in the protest. Perhaps the reason is that 
KXLJ-TV is but a satellite of Appellant’s Butte station. 
In any event, the Commission had nothing before it to 
indicate any merit, or possibility of merit, in Appellant’s 
allegations. 





(2) The facts alleged in the protest fail to show that the Helena 
market was insufficient to enable KXLJ-TV to continue 
operating. 


Appellant’s protest supplies the following data regardiig 
the Helena market: ‘‘ According to the 1950 Census, Helena 
and Lewis and Clark County in which it is located, have 
populations respectively of 17,581 and 29,540” (R. 61); 
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““KXLJ-TV’s Grade ‘A’ service area includes 111 square 
miles and its Grade ‘B’ service area includes 350 square 
miles. About 25,000 persons reside within KXLJ-TV’s 
Grade ‘A’ service area. KXLJ-TV * * * estimates * * * that 
there are some 5,000 sets in the County, the majority of 
which are located in Helena, of which almost half of this 
number are connected to CATV” (RB. 62); and ““KXLJ-TV 
has no reliable source of information as to the dollar value 
of all advertising in Helena or Lewis and Clark County. 
But existing competition for such advertising dollars, what- 
ever they may be, would include two radio stations, one 
television station, one CATV, one daily newspaper, one 
weekly newspaper, billboards and specialty developments, 
etc.’’ (R. 62). The population figures are specific. But they 
are meaningless, unless related to the Commission’s action. 
There is nothing in the protest to show their significance 
apart from the Commission’s action and in the light there- 
of. Finally, there is the allegation as to the various existing 
media competing for the advertising dollars in Helena. But, 
again, there is nothing to indicate how this situation would 
be affected by the Commission’s action to Appellant’s harm. 
Although Appellant had no reliable figures as to the dollar 
value of advertising in Helena, it knew the revenues of its 
own station; or could have estimated what the revenues 
would be had the Montana applications not been granted, 
and what they would be as a result of their grant. 

These are the facts the Commission should have been 
supplied under this Court’s holding in both Federal cases, 
supra. Without such facts, the Commission had to conclude 
that there was no merit in Appellant’s position, and, no 
substantial possiblity that a hearing would reveal merit. 
Thus, the Commission disposed of the protest on the alle- 
gations contained therein. It did not conclude that it was 
legally powerless to make its own determination regarding 
Montana’s common carrier status (Br. 27); nor did it con- 
clude, as Appellant asserts, that it was compelled by law 
in acting upon the Montana applications to exclude from 
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consideration the effects of their grant upon the health o 
local broadcasting. (Br. 38) All that it concluded was tha 
Appellant did not allege sufficient facts raising any of thes 
issues, nor had otherwise shown that the grant would no 
be in the public interest. To insist on specific facts in sup 
port of these allegations was more than ordinarily im 
portant in this particular case. For, as is clear from th 
Intermountain decision supra, the Commission realized th 
discriminatory consequences which would result from th 
denial of the Montana applications (see pp. 27-33 supra.)? 
This is not to say, however, that the Commission made the © 
assumptions attributed to it by Appellant. It based its 
decisions solely on the protest’s fatal lack of specificity. 


Oo ct 


ct 


Oo ® 


o ® 


(3) The Commission could not assume, on the basis of the pro- 

test, that Appellant could not survive the Montana grants. | 

Appellant’s assertion that it could not survive the 
challenged grants was not supported by any facts. Ap 
pellant did not say what revenues it needed to survive; what 
revenues it has been receiving; what revenues it expected 
after Montana commenced operating. Without such facts, 
which could be evaluated, Appellant’s allegation was merely 
an unsupported opinion. Certainly, the Commission’s ex- 
perience did not give rise to any reasonable presumption 
that Appellant could not survive. For the Commission 
knew of no case where a television station had been driven 
out of business by a CATV customer of a microwave relay 
common carrier. And Appellant supplied none. 


C. The Issues of the Relationship Between Montana and CATV 


The third issue upon which Appellant sought a hearing 
was to ‘‘determine the relationship between the proposed 
operation of Montana Microwave and CATV in bringing 
two Spokane TV stations into the Helena, Montana mar- 


20 It should be noted that Appellant took no issue with the rationale 
of the Intermountain case beyond stating that it was inapplicable be- 
cause it involved a translator. (R. 55) 
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ket’’. But there is nothing whatsoever in the protest to 
show that the relationship was anything but that of a 
subscriber to and a purveyor of a common carrier service. 
There is neither an allegation nor an intimation of any 
other relationship. Nor are there any facts in the protest 
which might suggest a different relationship. Appellant 
indicates in its petition for reconsideration of the dismissal 
of the protest that Montana Microwave was ‘‘in effective 
partnership’’ with its Helena CATV subscriber. (R. 96) 
To the extent that this was a new allegation purporting 
to strengthen the protest, it was not entitled to considera- 
tion by the Commission because it was alleged after the 
statutory period for the protest had expired, and it was 
not submitted under oath. Section 309(c) of the Communi- 
cations Act. In any event, no facts were supplied to support 
this theory. The Commission was, therefore, clearly correct 
in rejecting the above issue as a ground for a hearing. 


Appellant contends that the adoption of the Notice of 
Inquiry in Docket No. 12443 on May 21, 1958 reveals that 
there was merit in its protest. (Br. 45) We submit that 
this interpretation of the Notice of Inquiry goes too far 
and is not borne out by the text of the Notice itself. For, 
as indicated in the quoted paragraph of the Notice, page 
10, supra, the Commission had very serious doubts as to 
its power to deny microwave applications of common 
carriers proposing to serve CATV subscribers. The Notice 
indicates simply that the Commission is cognizant of a 
problem in this field. Realizing the legal difficulties in 
adopting the solution suggested by some broadcasters, the 
Commission desired nevertheless to obtain comments from 
all interested persons before deciding what change, if any, 
was indicated in its present policies; and by what means 
any such change might be accomplished. There is a vast 
difference between inviting the views of the interested 
public on a difficult and controversial issue, fully realizing, 
as the Commission did, that the solution desired by a 
particular segment of the public might not be legally 
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feasible, and in designating for hearing an application 
which complies with all of the Commission’s presently 
effective regulations.”* 





IV. THE COMMISSION PROPERLY DENIED APPELLANT'S PETI- 
TION FOR RECONSIDERATION OF THE DECISION DISMISS- 
ING ITS PROTEST AGAINST THE MONTANA APPLICATIONS. 


Appellant also attacks the Commission’s order denying its 
petition for reconsideration of the protest dismissal. This 
action of the Commission was likewise proper. The petition 
for reconsideration supplied no new reasons why the Mon- 
tana applications should be designated for hearing. The 
institution of the inquiry in Docket No. 12443 supplied no 
valid reasons why the protest decision should be reversed. 
The protest must stand or fall on its allegations, not on 
any subsequent action by the Commission. In any event, it 
is established that it is no abuse of the Commission’s dis- 
cretion to refuse to put a stop to the processing of applica; 
tions under the established procedures pending the outcomé 
of a proceeding which might change such procedures. See 
the WJR and Coastal Bend cases, supra. 


CONCLUSION 


For the foregoing reasons the appeals from the Com 
mission’s action granting the Montana applications an 
from the Commission’s denial of Appellant’s request for 
stay and suspension of service tests should be aeiaeed 
for want of jurisdiction; and in any event all of the Com- 
mission actions appealed from should be affirmed. 


Respectfully submitted, 
JEREMIAH COURTNEY 
AxgtTHur BLoosron 
February 27, 1959 Attorneys for Intervenor | 
908 Twentieth Street, N.W. Montana Microwave 
Washington, D. C. 


21 See Section 21.700 of the Commision’s Rules. 


| 
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SUPPLEMENT 


The Communications Act of 1934, 48 Stat. 1064, as 
amended, 47 U. S. C. 151 et seq., provides, in part, as 
follows: 

Trrte J—Generat Provisions 


Purposes or Act; Creation or Feperat CoMMUNICATIONS 
Commission 


Sec. 1. For the purpose of regulating interstate and 
foreign commerce in communication by wire and radio so 
as to make available, so far as posible, to all the people of 
the United States a rapid, efficient, Nation-wide, and world- 
wide wire and radio communication service with adequate 
facilities at reasonable charges, for the purpose of the 
national defense, for the purpose of promoting safety of 
life and property through the use of wire and radio com- 
munication, and for the purpose of securing a more effec- 
tive execution of this policy by centralizing authority here- 
tofore granted by law to several agencies and by granting 
additional authority with respect to interstate and foreign 
commerce in wire and radio communication, there is hereby 
created a commission to be known as the ‘“‘Federal Com- 
munications Commission’? which shall be constituted as 
hereinafter provided, and which shall execute and enforce 
the provisions of this Act. 


Tittz II—Common Carriers 
DiscRIMINATION AND PREFERENCES 


Sec. 202. (a) It shall be unlawful for any common car- 
rier to make any unjust or unreasonable discrimination in 
charges, practices, classifications, regulations, facilities, or 
services for or in connection with like communication serv- 
ice, directly or indirectly, by any means or device, or to 
make or give any undue or unreasonable preference or 
advantage to any particular person, class of persons, or 
locality, or to subject any particular person, class of per- 
sons, or locality to any undue or unreasonable prejudice or 
disadvantage. 

(b) Charges or services, whenever referred to in this 
Act, include charges for, or services in connection with, the 
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use of wires in chain broadcasting or incidental to radio 
communication of any kind. | 

(c) Any carrier who knowingly violates the provisions 
of this section shall forfeit to the United States the sum of 
$500 for each such offense and $25 for each and every day 
of the continuance of such offense. 


Trrtz [V—ProcepuraL AND ADMINISTRATIVE PROVISIONS | 
Proceepines To Ensorn, Ser Asie, ANNUL, of SUSPEND 
OrpERS OF THE COMMISSION 
Sec. 402. (a) Any proceeding to enjoin, set aside, annul, 
or suspend any order of the Commission under this Act 
(except those appealable under subsection (b) of this sec- 
tion) shall be brought as provided by and in the manner 
prescribed in Public Law 901, Highty-first Congress, so 
proved December 29, 1950. 
(b) Appeals may be taken from decisions and orders of 
the Commission to the United States Court of Appeals for 
the District of Columbia in any of the following cases: | 
(1) By any applicant for a construction permit or sta- 
tion license, whose application is denied by the Commis- 
sion. 
(2) By any applicant for the renewal or modification of 
any such instrument of authorization whose application is 
denied by the Commission. 
(3) By any party to an application for authority to 
transfer, assign, or dispose of any such instrument of 
authorization, or any rights thereunder, whose application 
is denied by the Commission. 
(4) By any applicant for the permit required by section 
325 of this Act whose application has been denied by the 
Commission, or by any permittee under said section whose 
permit has been revoked by the Commission. 
(5) By the holder of any construction permit or station 
license which has been modified or revoked by the Com- 
mission. 
(6) By any other person who is aggrieved or whose inter- 
ests are adversely affected by any order of the Commission 
granting or denying any application described in para- 
graphs (1), (2), (3), and (4) hereof. 
(7) By any person upon whom an order to cease and de- 
sist has been served under section 312 of this Act. 
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(8) By any radio operator whose license has been sus- 
pended by the Commission. 

(c) Such appeal shall be taken by filing a notice of ap- 
peal with the court within thirty days from the date upon 
which public notice is given of the decision or order com- 
plained of. ° * * 

The Rules and Regulations of the Federal Communica- 
tions Commission, 47 C. F. B. §§1 et seg. (Supp. 1956), 
1 Pike & Fischer R. R. par. 51.1 et seg. provide, in part, as 
follows : 


§ 1.193 Protests of grants without hearing.—(a) Where 
any instrument of authorization for a radio station, other 
than a license pursuant to a construction permit, has been 
granted without a hearing, any party in interest may file a 
protest directed to such grant and request a hearing on the 
application granted. Such protest shall be signed by the 
protestant and subscribed to under oath, in accordance with 
§ 1.303. Such protest must be filed with the Commission 
within 30 days after release of the document containing the 
fall text of such action, or in case such a document is not 
released, after release of a ‘‘Public Notice’’ announcing the 
action in question and must separately set forth: 

(1) Such allegations of fact as will show the protestant 
to be a party in interest, ie., a person aggrieved or whose 
interests are adversely affected by the Commission’s 
authorization, protest of which is sought. Hach such allega- 
tion of fact shall be separately stated. 

_(2) Facts indicating the reasons why the grant was im- 
properly made or would otherwise not be in the public 
interest. Each such reason shall be separately stated and 
facts in support thereof shall be specified in detail and shall 
not include general non-specific conclusory arguments and 
allegations. 

(3) The specific issues upon which protestant wishes a 
hearing to be held, which issues must relate directly to a 
matter specified with particularity as part of subparagraph 
(2) of this paragraph. 
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(b) Arguments’ and citations of authority may be set 
forth in a brief accompanying the protest but must be ex- 
cluded from the protest itself, | 


$ 4.632 (b) A license’ for a television intercity relay 
station may be issued in any case where the circuit will 
operate between television broadcast stations either by 
means of ‘‘off-the-air’’ pickup and relay or location of the 
initial relay station at the studio or transmitter of a tele- 
vision broadcast station. | 





§ 21.511 Communication service to own mobile units. (a) 
Upon filing an application for renewal of station. license for 
a base station in this service, a miscellaneous common car- 
rier applicant shall show that, during the preceding license 
period, at least an average of 50 percent of the mobile units 
on any channel to which. communication service has been 
rendered by a base station have been used by persons not 
directly or indirectly controlling or controlled by, or under 
direct or indirect common control with the applicant. If an 
applicant is unable to meet such criterion, he shall show 
what efforts have been made to achieve use of the service 
by the public and offer such further showing or explanation 
as he may deem appropriate. 

os + 


§ 21.700 Eligibility. Authorizations for stations in this 
service willbe issued to existing and proposed communica- 
tion common.carriers. Applications will: be granted: only in 
cases where it is shown that (a) the applicant is legally, 
financially, technically and otherwise qualified to‘render the 
proposed service, (b) there are frequencies available to 
enable the applicant to render a satisfactory service, and 
(c) the public interest, convenience or necessity would be 
served by a grant thereof. | 


The Federal Communications Commission’s opinion in 
Intermountain Microwave, 16 Pike and Fischer R. R. 723 
reads, in part, as follows: ! 

‘¢6. Hill County (the translator station) is seeking 
to have the Commission deny a radio authorization to 
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& communication common carrier because the com- 
munication circuit to be derived under such authoriza- 
tion will be utilized by subscribers who are competitors 
of Hill County in endeavoring to provide visual enter- 
tainment. No one suggests, nor is there any evidence, 
that Intermountain is not a bona fide communication 
common carrier. Hill County, on the other hand, is 
authorized to operate its facilities within the broadcast 
service. It is to be noted that the services of the com- 
mon carrier against whom the petition is directed are 
available equally to Hill County, Community TV and 
any other qualified member of the public who may 
wish to employ such services under the terms and con- 
ditions set forth in the carrier’s tariff. 

““7. We are of the opinion that the request of Hill 
County must be denied. It is perfectly evident that the 
communication common carrier is not, in any sense, in 
competition with the objector. Such competition as 
there may be would be between the subscribers to the 
common carrier service (the community TV distribu- 
tion services) and the objector. In considering this 
problem, it must be remembered that it is possible and 
feasible for communication common carriers to provide 
program relay facilities to subscribers, including com- 
munity television distribution systems, under circum- 
stances where no special authorization is required from 
this Commisson, e.g., where the carrier already has in 
place properly authorized general cable, wire or radio 
facilities which may be put to such particular use in the 
ordinary course of business. Thus, to single out for 
special consideration and denial only those situations 
where new construction is involved, where such new 
construction is specifically for the purpose of provid- 
ing a service to the public, when the initial or sole user 
availing himself of service is a community television 
distribution system, would be arbitrary, capricious and 
discriminatory. An alternative, of course, would be to 
adopt an over-all policy, rule or condition with respect 
to every cable, wire or radio authorization issued by 
this Commission to carriers under its jurisdiction, 
under both Title II and Title III of the Communica- 
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tions Act, prohibiting the rendition of the specific type 
of service here under attack by the objectors. Such a 
procedure would be equally arbitrary, capricious and 
discriminatory and unwarranted in view of our Sar 
mate determination herein. 

“‘8. The petition before us establishes only that Hill 
County may be financially injured as a result of our 
grant to Intermountain Microwave. Such injury, as we 
have indicated, confers upon Hill County standing to 
petition for reconsideration under Section 405 of the 
Act. But injury to Hill County is not necessarily in- 
jury to the public. See Federal Communications Com- 
mission Vv. Sanders Brothers Radio Station, 309 U. 8. 
470. The allegations of injury to the public, as a conse- 
quence of economic injury to petitioner * * * are too 
speculative to form the basis of any rational judgment. 
See The Voice of Cullman, 6 P & F RB 139. We can 
find no reason to attempt to deprive the public of a 
choice between competing modes of television service.’’ 
(Footnotes omitted) | 





The Federal Communications Commission opinion in 
Montana Microwave, 16 Pike and Fischer 736(a) reads, in 
part, as follows: 


sgee 


‘While Protestant does not flatly say that the grant 
was improperly made, it suggests this conclusion by the 
statement, in paragraph 5 of the protest, that Micro- 
wave is not a common carrier ‘in any true sense, since 
it would serve but one customer’, and the further as- 
sertion that Microwave’s ‘common carrier’ obligations 
to the public with respect to said operation would be 
purely fictional.’ Nothing further is asserted in sup- 
port of this proposition. The assertion that Microwave 
is not a common carrier because it would serve only one 
customer presents a legal non sequiter. It is not as- 
serted that Microwave will restrict its service to one 
customer, or that it will refuse to serve any particular 
customer (Protestant, for example). Absent such a 
contention, Protestant’s statement of conclusion, that 
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Microwave is not a common carrier, is meaningless. It 
it to be observed that the proper test of common carrier 
status, in this context, is not one which depends upon. 
the number of customers served, but rather upon the 
holding out to the public of an offer to serve all who 
desire service, upon reasonable demand, without dis- 
crimination and pursuant to legally applicable tariffs. 
There is no allegation in the protest claiming, or sup- 
porting, a failure of Microwave to meet this test. Thus, 
there is nothing alleged with specificity to support this 
conclusion.’’ (Footnotes omitted) 


In its response to supplementary questions submitted 
by counsel Kenneth Cox of U. S. Senate Interstate and 
Foreign Commerce Committee relating to the Commission’s 
television channel reallocation program (F. C. C. Mimeo. 
No. 62406, 1958) the Commission gave the following answer 
to Question 24(g): 


“*Q. 24g: In many cases (34 of 60) the specialized 
common carrier has an interest in the CATV system, 
or vice versa—(1) Doesn’t this raise a question as to 
bona fide character of the carrier? 

“‘A. As a preliminary matter, the mere fact that a 
specialized common carrier has an interest in a CATV 
system, or vice versa, does not raise a question as to 
the bona fide character of the carrier. The initial test 
of common carrier status is holding out to serve the 
public, i.e., all eligible users without discrimination and 
upon reasonable demand. If, after a reasonable op- 
portunity to obtain public usage of the service has been 
afforded, it is shown that there is not any actual usage 
or need for the service by subscribers other than the 
affiliated CATV system, the Commission would consider 
appropriate action to terminate the common carrier 
authorization.’’ 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,901 


CAPITAL CITY TELEVISION, INC. > 
Appellant, 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


MONTANA MICROWAVE, 
HELENA TV, INC., 
MESA MICROWAVE, INC., 
and 
CARTER MOUNTAIN TRANSMISSION CORPORATION - 


Intervenors. 


APPEAL FROM THE FEDERAL COMMUNICATIONS COMMISSION 


JOINT BRIEF FOR MESA MICROWAVE, INC., AND 
CARTER MOUNTAIN TRANSMISSION CORPORATION, INTERVENORS 


STATEMENT 


Mesa Microwave, Inc., and Carter Mountain Transmission Corpo- 
ration, jointly hereinafter referred to as Intervenors, hereby adopt in its 
entirety the Brief of Helena TV, Inc., Intervenor herein. Intervenors 
submit that Appellant has utterly failed to avail itself of the proper 


statutory procedure to entitle it to seek judicial review in this Court and 
that the case should, therefore, be dismissed for want of jurisdiction. 
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Intervenors emphatically submit that in any event the great por- 
tion of Appellant's brief devoted to Argument I, "The Commission's 
Grant of the Microwave Applications was Violative of Law", is not 
relevant or material to a determination of this case for the reason that 
Appellant failed to take the necessary procedural steps after the Com- 
mission action of January 30, 1958, granting the microwave applications, 
and judicial review of that action is, therefore, precluded. 


However, inasmuch as Intervenor's interest in this matter is con- 
fined to the issue of common carrier regulation, they will direct and 
confine their attention to a refutation of Appellant's Argument I, the 


common carrier issue. 


As this Court is aware, there is currently pending at the Federal 
Communications Commission a general inquiry proceeding (Docket 


No. 12443) entitled In the Matter of Inquiry into the Impact of Commu- 
nity Antenna Systems,TV Translators, TV "Satellite" Stations, and TV 
"Repeaters" on the Orderly Development of Television Broadcasting. 
On May 22, 1958, the Commission issued a Notice of Inquiry! in this 
Inquiry proceeding in which the Commission listed fourteen issues 
upon which interested parties were invited to submit comments. One 
of these issues read as follows: 


“Would it constitute a legally valid exercise of 
FCC's regulatory jurisdiction over common 
carriers to deny authorization for common car- 
rier microwave, wire or cable transmission of 
TV programs to CATV systems on the ground 
of adverse competitive impact on the construc- 
tion or successful operation of local or nearby 
television stations ?" 


Intervenors herein as well as Appellant actively participated in this 
Inquiry and submitted rather extensive comments. On July 7, 1958, 
the Appellant together with two other parties jointly filed comments 


1 This Notice is contained in full in the Joint Appendix 
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with the Commission in this Inquiry which were exclusively directed 
towards the above-quoted issue. It is submitted that the tenor of argu- 
ment and the great majority of the supporting authorities submitted in 
the Commission Inquiry by Appellant are virtually identical to that con- 
tained in Appellant's brief, Argument I, herein. 


Thereafter, on July 25, 1958, nineteen independent common car- 
riers including the instant Intervenors, all utilizing or proposing to 
utilize common carrier radio microwave frequencies in their respec- 
tive operations, jointly filed with the Commission a set of “Reply Com- 
ments" exclusively directed towards rebutting comments filed by Ap- 
pellant, et al. It is respectfully submitted that these Reply Comments 
are directly applicable to Appellant's argument herein and that they 
serve completely to refute its position. 


Accordingly, the Reply Comments of Carter Mountain Transmis- 
sion Corporation, et al. submitted in Commission Docket No. 12443, on 
July 25, 1958, are attached hereto as Exhibit No. 1 and it is respectfully 
requested that in the event this Court determines that Appellant's re- 


marks directed toward the legal principles of common carrier regula- 


tion are material or relevant in any manner to a determination of this 
case, that these Reply Comments be considered as Intervenor's brief. 
Respectfully submitted, 
E. STRATFORD SMITH 
JOHN P. COLE, JR. 
Attorneys for Intervenors 


MESA MICROWAVE, INC. 
and 
CARTER MOUNTAIN TRANSMISSION 
CORPORATION 
Of Counsel: 


Smith & Pepper 

714 Perpetual Building 
1111 E Street, N. W. 
Washington 4, D. C. 


February 27, 1959 
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EXHIBIT NO. 1 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
In the Matter of ) 


Inquiry into the Impact of 
Community Antenna Systems, TV ) 
Translators, TV "Satellite" ) 
Stations, and TV "Repeaters" on ) 
the Orderly Development of Tele- ) 
vision Broadcasting ) 


REPLY COMMENTS 
OF 


CARTER MOUNTAIN TRANSMISSION CORPORATION 
CERACCHE & COMPANY INCORPORATED 
COLLIER ELECTRIC COMPANY 
EAST TEXAS TRANSMISSION COMPANY 
IDAHO MICROWAVE, INC. 
INLAND MICROWAVE CoO., INC. 
INTERMOUNTAIN MICROWAVE 


MAJOR ELECTRONICS 
MESA MICROWAVE, INC. 
MICROWAVE, INC. 
MIDWEST MICROWAVE, INC. 

NEW YORK PENN MICROWAVE CORPORATION 
COLUMBIA BASIN MICROWAVE CORPORATION 
PENN MICROWAVE COMPANY, INC. 
POTOMAC VALLEY TELECASTING CORPORATION 

SHIRLEY BASIN TRANSMISSION COMPANY 
SOUTHWEST TEXAS TRANSMISSION COMPANY 
THUNDER BAY MICROWAVE COMPANY 
VALLEY MICROWAVE CORPORATION 
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1. The above-mentioned communication common carriers (herein- 
after referred to as Respondents or the carriers), all of whom sub- 
mitted Comments in the above-captioned Docket on July 7, 1958, jointly 
submit herewith Reply Comments directed against the "Further Com- 
ment of Television Montana... , Wilkins Broadcast, Inc. ..., 
KGEZ-TV, Inc. . . ., and Capital City Television, Inc. . . "filed on 
July 7, 1958, purportedly relative to issue No. 12, as posed by the 
Commission in its Notice of Inquiry issued on May 22, 1958, in the 
subject considered Docket. 

2. As stated, eachofthe carriers replying herein has previously 
submitted its Comments setting forth its background and interest in 
this proceeding. It is submitted that consideration of these Reply 
Comments by the Commission is appropriate since the Further Com- 
ment is directed to the legal status of Respondents as common carriers, 
an issue not contemplated within the scope of Issue 12 which is directed 
to the validity of withholding common carrier authorizations for the 
purpose of affording protection to a television station. 

3. On July 7, 1958, Television Montana, licensee of KXLF-TV, 
Butte, Montana; Wilkins Broadcast, Inc., licensee of KFBB-TV, Great 
Falls Montana; KGEZ-TV, Inc., licensee of KGEZ-TV, Kalispell, 
Montana; and Capital City Television, Inc., licensee of KXLJ-TV, 
Helena, Montana, joined together (hereinafter, for convenience, 


collectively referred to as the Stations) in the preparation and filing of 


a 35-page Comment purporting to relate to the following issue in the 
Commission's Notice: 

"Would it constitute a legally valid exercise of FCC's 
regulatory jurisdiction over common carriers to deny 
authorization for common carrier microwave, wire or 
cable transmission of TV programs to CATV systems on 
the ground of adverse competitive impact on the construc- 
tion or successful operation of local or nearby television 
stations ?" 





3 
The Stations in their Further Comment attempt to make two basic 
points: (1) "Microwave companies relaying television programs to 


CATV systems are not common carriers", and (2) "The Commission 


may not exclude public interest considerations, such as prospective 


harm to broadcasting, in passing upon common carrier applications”. 
In order for Point 1 to state a meaningful issue, it must be construed, 
since as a categorical statement of law, it is absurd. It hardly seems 
necessary to point out that the status of a company as a common carrier 
is not determined by the business character of its customers. The 
Stations' Point No. 1, therefore, is construed for the purposes of this 
Reply as contending that the Respondents herein and others who have 
received authority from the Commission to operate microwave radio 
relay facilities as common carriers are in fact not common carriers. 
It will be shown that there is no foundation in fact or in law for the 
position of the stations in this regard. In fact, it will be made clear 
from the cases cited by the Stations that Respondents and others in a 
comparable position have in fact properly demonstrated their common 
carrier status under controlling legal principles. 

4, The Stations’ Point No. 2 apparently constitutes its actual 
effort to respond to Issue No. 12 quoted above. It will be shown that 
the legislative history of the Communications Act, the Act itself, de- 
cisions which have been rendered by the Courts under the Act, as well 
as the cases cited by the Stations, clearly demonstrate that the public 
convenience and necessity standard contained in Title II of the Com- 
munications Act is the public convenience and necessity as related to 
an adequate, efficient, nation-wide common carrier communications 
service and not the general public welfare or public interest involved 
in Title I of the Act applicable to broadcasting. 

5. Respondents and those similarly situated are bona fide 
common carriers. It is difficult to summarize into rational argument 
the potpourri of contentions made by the Stations in their attack upon 
the status of Respondents as common carriers. In essence, they rely 
on an inaccurate description of Respondents’ mode of operation, and 





some alleged tests or factors of common carriage which are, to say 

the least, novel and, to state the facts, unsupported by any cases cited 
by the Stations, any provisions of the Communications Act, or principles 
of public utility or common carrier law. The only valid test of common 
carriage discussed by the Stations is the "holding out" test which the 
facts will show Respondents fully meet. 

6. The "startling summary" to which reference is made by the 
Stations on Page 7 is startling to the Stations only because they clearly 
know absolutely nothing about the preparation and filing of applications 
for a common carrier microwave authorization under Sub-part I of 
Part 21 of the Rules, and of the detailed scrutiny which the Commission 
gives to such applications. It is an absolute fact as found by the Com- 
mission in paragraph 4 of its Notice of Inquiry that "some CATV sys- 
tems have contracted for the microwave transmission of programs by 
common carriers from a distant off-the-air pickup point at which the 
signals can be satisfactorily received, to a point where the signals 
are fed into the local cable distribution systems". A study of any 
application on file with the Commission in this service will show that 
the community antenna system either owns, operates, or controls the 
master antenna facility; that the community antenna system receives 
the signals of the station on that facility; that it delivers the signals to 
the common carrier which, in turn, transmits the signals to a delivery 
point in the community to be served, and that the signal is at that point 
turned over to the community antenna system to be made available to 
the subscribers. This service is made available upon contract and at 
established charges. Meticulously detailed information relative to the 
establishment of such common carriers is readily and easily available 
in the Commission's public files. 

7. The Commission is fully cognizant of how Respondents are 
organized and operated, since it requires the filing of detailed infor- 


mation probing into all aspects of the proposed operation before it will 


authorize the establishment of a microwave common carrier service. 
The Stations are obviously completely unadvised as to what is involved 
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in securing a common carrier grant. They impugn the processes of 


the Commission and reflect on the integrity of the staff, as well as 


exhibit their complete lack of knowledge of the history of the establish- 
ment of the point-to-point (video) classification in contending that the 
legal status of the Respondents has not been thoroughly studied by the 
Commission. The Commission's files are a complete and wholly 
accurate source of information for exploring the origins, purposes 

and activities of the microwave common carriers and it is quite evi- 
dent that the Stations did not avail themselves of the opportunity to 
undertake elementary research at the most logical and readily avail- 
able source to obtain the facts. ‘The Commission has, most un- 
happily as we believe", reads the Further Comment, “elected to accept 
the microwave companies at their own evaluation as common carriers 
and has never scrutinized to any degree the validity of their claim to 
this status". How did J. E. Belknap and Associates, 10 Pike & Fischer 
RR 517, escape the Stations’ attention? It is the landmark case in this 
service. The Commission need not be invited to take out this file and 
refresh its recollection as to the scrutiny to which this proposed 
common carrier service was put by the staff and the Commission over 
a period of two years before the service was established. It is difficult 
to conceive how the Stations could have read Sub-part 1 of Part 21 of 
the Rules governing this service and then make such a completely 
ridiculous, unwarranted and unfounded statement about the Commis- 
sion's processes. Moreover, the careful study of any single appli- 
cation file in this service would demonstrate to the Stations or any 
reasonable person the close scrutiny the Commission now and always 
has given to applications under this Sub-part. 

8. It is contended that microwave carriers have no “reasonable 
expectancy" of customers other than CATV systems. The facts of the 
matter are that these carriers do have a reasonable expectancy of 
customers other than CATV systems. Attachment A, hereto, is a 
copy of a letter to Mr. Joe Wilkins of Television Station KFBB-TV, 
one of the principals to whom this Reply is directed, from Intermountain 
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Microwave, 2 microwave common carrier, and Respondent herein, 


requesting the opportunity to provide service to KFBB-TV. It is 
apparent that KFBB-TV is in need of microwave service since it filed 
an application (BPTI-202) on June 6, 1958, with the Commission re- 
questing 2 "Television Inter-City Relay" authorization under the 
Commission's Rules. In this regard, it is interesting to note that 
Section 4.632 (b) of the Commission's Rules applicable to such applica- 
tions provides as follows: 
*An application for construction permit for a new 
television inter-city relay station or for renewal of 
license of an existing station shall be accompanied by 
a verified statement containing the following: 
(1) A full statement as to why the applicant requires the 
requested facilities including reasons why common 


carrier facilities cannot be utilized; and 


(2) A showing that the applicant has at the earliest time 
reasonably practical requested the appropriate com- 


mon carrier or common carriers serving the general 
area involved to furnish the inter-city television trans- 


mission service required by the applicant, including in 

such showing a copy of the request or requests and of 

the reply or replies from such common carrier" 

(emphasis supplied). 
For Wilkins to make formal application to the Commission for a private, 
inter-city relay microwave service and to then state, "There is no 
reasonable expectancy of any customers other than CATV systems" for 
common carrier microwave service, is the height of insincerity and 
inconsistency. Attachment B is a letter very recently received by 
Collier Electric Company, 2 Respondent herein, from a television 
station expressing an interest in obtaining that carrier's services. 
This letter was not solicited. To give another example, Carter 
Mountain Transmission Company, a Respondent herein, has also 
actively negotiated on several occasions with television stations to 
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make its services available to them. The best indication of the 
reasonable expectancy of customers is the growth of the carriers and 
the interest shown by proposed customers at the time the applications 
were filed, as evidenced by the customers’ letters included with the 
applications. It is, therefore, clear that there is a "reasonable ex- 
pectancy" of customers for independent microwave common carriers. 

9. The reliance placed by the Stations upon the principle that 
the amount of business available is material to the legal status of an 
applicant as a common carrier is clearly misplaced. As stated by the 
United States Supreme Court, in its discussion of common carrier 
status in the Tap Line Cases, 234 U.S. 1, 24 (1913): 

"It is the right of the public to use the road facilities 
and to demand service of it rather than the extent of its 


business which is the real criterion determinative of its 


character." 
The Commission has considered this identical ee In re Appli- 


cation of James G, Edminston, d/b/a/ Montana Microwave Co. (R. 90) 
(FCC 58-287), wherein it stated: 

"The assertion that Microwave is not a common 
carrier because it would serve only one customer pre- 
sents a legal non sequitur. It is not asserted that 
Microwave will restrict its service to one customer 
or that it will refuse to serve any particular customer 
. - - It is to be observed that the proper test of common 
carrier status. . . is not one which depends upon the 
number of customers served, but rather upon the holding 
out to the public of an offer to serve all who desire service, 


upon reasonable demand, without discrimination..." 
(emphasis supplied). 


10. The Stations appear also to attach great importance to the 
idea that microwave companies are "restricted in [their] range of 
services." If by this the Stations mean such carriers offer only video 


transmission service, this is true as of now, but it is impossible to 
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conceive of what significance this may be with regard to common car- 
rier status. If the Stations are talking about distance or the geographical 
area served, they are referred to the Commission's files on Antenna- 
vision Incorporated, Carter Mountain Transmission Corporation, 
Collier Electric Company, Intermountain Microwave and Montana 
Microwave, to name but a few, for evidence of the ability of such 


common carriers to meet requirements for extended range operations. 
But again it must be asked what conceivable significance this has on 
the question of whether the legal elements of common carriage are 
present in the microwave common carriers. The Stations cite no 
authority to warrant "range of services" being given weight as a factor. 
It is the demand for the commodity or the service which dictates the 
areas to be served or the procedures to be followed in the conduct of 
the business. In fact, it appears to be the extensive public need and 
demand for the services of microwave common carriers which so dis- 
tresses the Stations. 

11. Since the Stations do not appear to be familiar with the pro- 
cess of obtaining microwave common carrier authorizations from the 
Commission, it seems appropriate to point out that it is customary in 
such applications to evidence a need for the service by showing cus- 
tomers or potential customers interested in the proposed service. 
With further regard to this matter, it should be noted that each of the 
undersigned carriers stated in its original application to the Commission 
that although it was proposing a particular fixed route of service, it 
nevertheless intended to offer its services to those having a require- 
ment therefor and would "add such additional facilities as may be re- 
quired to extend its services to other customers within its operating 
area." That many carriers have done just that is best evidenced by 
the common carrier application files of the Commission. 

12. In the light of the obvious need shown for the services of 
Respondents where they do operate, it would seem that the alleged 
“range of services" factor, if it were a valid consideration, would 
require that a proposed carrier must operate where there is no need 
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for its services, or offer a classification of service for which there is 
no evident demand, in order to obtain common carrier status. Were 
the Respondents to refuse to furnish their services on reasonable re- 
quest therefor within their general operating territories, that would be 
quite another matter involving failure to carry out the legal duties of a 
common carrier, but this issue arises only when a reasonable request 
is not met. 

13. The Stations, in support of their basic position, seemingly. 
place great reliance upon the motivation for the establishment of a micro- 
wave common carrier service as an element determinitive of common 
carrier status. Respondents submit that the needs and demands of 
potential customers are always the dominant motivating factors inspir- 
ing the establishment of any business for profit. The proposition that 
motives for entering a business serve to establish the legal character 
of that business, at least if the business is common carriage, is inane. 
Would common carrier status be denied the railroads because their 
creation and expansion was in many instances motivated by certain 
powerful business interests in need of transportation facilities? It is 
common knowledge that businesses frequently made contributions in 
aid of construction of railroads in order to secure their services in 
particular areas. The communications common carriage field offers 
many examples of common carriers being established and operated by 


the very people who required their services most. Tropical Radio 


Telegraph Company, an international common carrier, was established 
and is owned, operated and controlled by United Fruit Company, its 
largest single customer. Similarly, United States Liberia Radio Cor- 
poration was established and is owned and controlled by the Firestone 
rubber interests, who are unquestionably still the largest single users 
of that Company's services. Press Wireless is an excellent example 
in point. This company is an international common carrier organized, 
owned and operated by newspapers and news associations. It restricts 
its services to the transmission of press information. Its customers 
are restricted to persons or organizations engaged in the dissemination 
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of news. Also, of course, as the Commission is well aware, a very 
substantial number of miscellaneous common carriers in the mobile 
radio telephone service were established by their operators to meet 
their own requirements for service, as well as requirements of others 
Similarly situated. Surprisingly, this contention has been raised be- 
fore but, unsurprisingly, it has been emphatically rejected. The United 
States Supreme Court, in considering the common carrier status of a 
railroad, and its authority to condemn land as such, in the case of 
Hairston v. Danville & Western Railway Co., 208 U.S. 598, 608 (1908), 
stated: 
"The uses for which the track was desired are not the 

less public because the motive which dictated its location 

over this particular land was to reach a private industry, 

or because the proprietors of that industry contributed in 

any way to the cost." 
It is submitted that the motivation for the establishment of Respondents' 
operations characterized by the stations as "bizarre", “temerous" and 
“grotesque” in its display of adjective abuse, are immaterial to a de- 
termination of the status of the Respondents. The Stations’ assertion 
that "it is the unfortunate fact that there is no source for exploring the 
origin, purposes, and activities of these" carriers is only a poor attempt 
to create a mystery out of plain, apparent fact. 

14. On page 8 of the Comments, the Stations making an ex- 
tremely liberal use of the words, insert the heading, "Applicable Legal 


Principles", and thereunder continue a discussion of criteria allegedly 


determinative of common carrier status. To summarize their argu- 
ment it would appear in order to establish common carrier status that 
the organizers of the carrier must have been inspired by someone other 
than those wanting the service or motivated by something other than 
public need for such a service (p. 4 of Further Comment); that the car- 
rier must or should serve "thousands or even millions of customers" 
(p. 8); that it must have no connection with those it serves (pp. 2-5); that 
it must have more "physical facilities" than required in order to furnish 
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service (pp. 3-4); and must have been inspired or forced into existence 
by "certain types of economic activity in order to achieve important 
public policy objectives" (p. 8). 
15, The not so recent case of Liverpool and Great Western 


Steam Company v. Phenix Inc. Co., (1877) 129 U.S. 396, is cited as 


precluding common carrier status for microwave operations in that 
there are "no reasons grounded in public policy" for according such 
status. The Liverpool case was an action of libel in admiralty to re- 
cover damages for loss of goods carried by a ship. The basic issue 
presented therein to the Court was the degree of care required by a 
particular ship in the carriage of goods. The Court found, as a matter 
of fact, that the ship concerned was a common carrier, but the only 
reference to public policy in the decision was on the question of whether 
a common carrier can by contract with its customers Stipulate against 
its own negligence. There was no question as to whether the ship in- 
volved was a common carrier or was not because of some considera- 
tions of public policy. 

16. Had the Stations desired to present any thorough analysis of 
factors determinative of common carrier status, they would have 
directed Commission attention to the Tap Line Cases, (1913) 234 U.S. 1, 
which is the leading case in common carrier law defining the term 
“common carrier", It is cited constantly by the Interstate Commerce 
Commission. Mr. Justice Day, speaking for the United States Supreme 
Court, stated at p. 24: 

"It thus becomes apparent that the real question in 

these cases is the true character of the roads here in- 

volved. Are they plant facilities or common carriers 

with rights and obligations as such? 

"It is insisted that these roads are not carriers because 
the most of their traffic is in their own logs and lumber and 
that only a small part of the traffic carried is the property of 


others. But this conclusion loses sight of the principle that 
the extent to which a railroad is in fact used, does not deter- 
eet FACE USEG, GOSS not adeter- 


mine the fact whether it is or is not a common carrier. It is 
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the right of the public to use the road's facilities and to 

demand service of it rather than the extent of its business 

which is the real criterion determinative of its character. 

This principle has been frequently recognized in the de- 

cision of the Courts." (Emphasis supplied) 
It is submitted that the above-quoted passage of the Supreme Court is 
directly in point on the basic issue of what constitutes common carriage. 

17. The Stations state, "no [public] policy consideration dictates 
that microwave companies be recognized as common carriers."' There 
certainly is no such public policy as applied to any and all companies 
operating microwave stations and Respondents know of no one except 
the Stations who have even raised such an issue. Respondents have 
qualified under appropriate state laws to furnish common carrier serv- 
ice. As long as Respondents hold themselves out to be common carriers 
and in fact perform as common carriers of communications, they are 
eligible for the frequencies which the Commission has allocated for 
common carriers. To deny the use of the frequencies in the absence 
of a showing that the common carriage function was absent, or that 
the applicant was not legally, financially or technically qualified, or 
that there existed no reasonable requirement for such service would 
be an arbitrary and unlawful action by the Commission. 

18. The Stations do not contend that the carriers are not en- 
gaged in the business of communications by radio but merely that they 


are not engaged as "common carriers". However, if one is engaged in 


the business of transmission of radio communications for hire, avail- 
ing its services to any members of the public who have a need therefor 
on a non-discriminatory basis, then it is submitted that it must be con- 
cluded that such a person is a communications common carrier. There- 
fore, to say that microwave companies are not common carriers be- 
cause of a lack of "public policy considerations", whatever this may 
mean, is to ignore the realities of the matter. 
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19. On page 10 the Stations assert that, "So far as we are aware, 
the Commission has never, in granting such an application, indicated 
that it has done so only after reviewing the public interest considera- 
tions involved..." This assertion, if nothing else, demonstrates the 
complete lack of understanding by the Stations of the Commission's 
common carrier functions. The public interest determination was 
made by the Commission in J. E. Belknap and Associates, supra, and 
when Sub-part I of Part 21 of the Rules was adopted. As soon as an 
applicant has made the showing required by Sub-part I and the Com- 
mission has so found the public interest ruling has been made, and it 
occurs with every single application filed. 

20. The Commission's Rules provide in Section 21. 700, (1 Pike & 
Fischer RR 71.700), in pertinent part, as follows: 

"21.700 Eligibility. Authorization for stations in this 
service [Point-to-Point Microwave Radio Service] will be 
issued to existing and proposed communication common car- 
riers. Applications will be granted only in cases where it is 
shown that (a)... (b).. . (c) the public interest, con- 
venience or necessity would be served by a grant thereof.” 

Section 21.1 of the Commission's Rules (1 Pike & Fischer RR 71. 1) 


"Definitions" provides, in part, as follows: 


“Communications common carrier. Any person engaged 


in rendering communication service for hire to the public." 
It, therefore, must appear that the Commission, in its action of granting 
any common carrier authorization, makes an express determination 
that such grant is in the public interest. It further appears that any 
person who proposes to render a communications service to the public 
for hire is eligible for status as a "communication common carrier" 
notwithstanding the criteria established by the Stations. 

21. The first area of agreement between the Stations and the 
carriers is arrived at on page 11 where the Stations analogize common 
carrier regulation as imposed by the Interstate Commerce Commission 


to that imposed by the Commission. The area of disagreement, however, 
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again quickly arises in patent misplacement or misinterpretation of the 


legal precedents involved. 

22. The so-called "Tap Line" cases present an interesting and 
somewhat analogous situation to that presented herein. In order to 
better understand these cases, it is necessary to be apprised, at least 
briefly, of their background. The original Tap Line cases were the re- 
sult of an ICC investigation into the practice of lumber mills creating 
small railroads, usually within the confines of the forest area. If these 
railroads were considered to be "common carriers", they were, under 
the ICC Act, eligible for a division of rates, or, as commonly referred 
to, "allowances" with other common carriers. The ICC Act made any 
“allowance” or division of rates unlawful except as between common 
carriers, the purpose being to discourage any method of rate dis- 
crimination by common carriers, i.e., the Act made unlawful the 
practice of gaining a competitive advantage by a shipper denied to other 
shippers having a smaller volume of traffic. With this in mind, many 
large manufacturers began to create small railroads for the sole pur- 
pose of being able to reduce substantially their shipping costs by, in 
effect, receiving rebates, disguised as a division of rates from rail- 
roads eager for the business. As a result of these illegal practices, 
the ICC (see Polla Receiver v. Fort Benning R.Co. (1935) 206 ICC 
362) was forced to approach the issue of "common carrier status" in a 
different light and with extreme caution when the question was whether 
or not the road is entitled to such status with regard to its rate and 
other relations with connecting common carriers. Thus, there began 
a flood of proceedings before the ICC in which the sole issue was the 
status of the carrier. In the light of this background, the truly signifi- 
cant factor to be derived from these Tap Lines cases is that in spite of 
these pressing and compelling matters of public concern, directly con- 
nected with matters of transportation, the United States Supreme Court, 
in applying the closest type of scrutiny to rail operations, insisted that 
the only reliable determinative factor to be considered in the establish- 
ment of status is the question of whether or not the service is in fact 
available upon reasonable demand to the public. The proposed theory 
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that the public must avail itself of the service was expressly and empha- 
tically rejected. See Tap Lines Cases, supra. 

23. Thus, as pointed out by the ICC in the Tap Line Cases, 23 
ICC 277 (later reversed by U.S. Supreme Court) quoted on page 12 of 
the Further Comment, when "the holding out is in furtherance of a plan 
to secure unlawful advantages [rebates]. . .it must be regarded as a 
cloak or device to effect unlawful results". However, it must be pointed 
out that, contrary to the Stations' views as stated in their footnote on 
page 13 of the Further Comment, the Supreme Court, in reversing the 
ICC, did take direct issue with that Commission's criteria of common 
carrier status, concluding that even though it be found that a purpose 
in claiming common carrier status is to gain a rate advantage, this 
fact is not determinative of status inasmuch as the "right of the public 
to use the facilities and to demand service. . . is the real criterion". 
Tap Line Cases, supra. 

24. The Stations cite a long line of ICC decisions on the question 
of the “holding out" to furnish common carrier service in an effort to 


impugn the "holding out" by Respondents. The Lake Terminal Case 
(1918), 50 ICC 489, as cited on page 13 of the Further Comment, does 
not support the Stations’ challenge of Respondents' “holding out". The 


issue was as to the common carrier Status of a company operating 37 
miles of railroad. The "37 miles of railroad" so prominently referred 
to by the Stations, the ICC found, as a matter of fact: 
". « «are not only completely enveloped by the plant but 
are enclosed within a plant fence; the industry is thus securely 
protected against any demand upon its plant railway by the pub- 
lic. . .access to them [the tracks] may be obtained only 
through the permission of the controlling industry. In such 
circumstances the holding out is not genuine. " 
Thus, the ICC found, as fact, that there was no "holding out” and its 
decision was based solely upon this fact. The situation is not analogous 
to the operations of Respondents. 
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25. On page 14 the Stations make the statement, "A holding, to 
be effective, must be genuine, and cannot be so classed where there is 
no reasonable expectancy that anyone will utilize the service A. T. S F. 
Ry. Co. v. Kansas City Stock Yards Co. (1914), 33 ICC 92." Examina- 
tion of this case again shows a flagrant misrepresentation. Here the 
defendant, a stock yard company covering a large area of land, had 
only tracks and no moving cars. The complainants were railroads who 
used the tracks. The defendant contended that it was a common carrier 
railroad and posted its tarriff with the ICC, making various trackage 
and switching charges to the other railroads using the facilities, these 
charges being lawful only if between common carriers. The Commis- 
sion, in denying common carrier status, stated: 

"The principal test of common carriage is whether 

there is a bona fide holding out coupled with the ability 

to carry for hire. . .to be effective, however, the hold- 

ing out must be genuine, which defendant's is not. 

"Although the adequacy of the service and facilities 
is not a test of common carriage, it may be significant of 
the bona fides of the holding out. Defendant's real purpose 


is to Secure compensation for the use of its tracks by com- 


plainants and defendant holds itself out to transport cars 

solely in order to impose a trackage charge. . . Under 

these circumstances defendant's tariff must be stricken 

from our files."" (Emphasis supplied) 
Thus, again, there is a specific finding of no "holding out"? based upon 
the facts of the case. There can benoanalogy here totheRespondents' 
operations, whose facilities are available for the public and who have 
undertaken to establish additional facilities to meet requirements of 
customers as they arise within their areas of operation. Thus, 2s shown 
in their applications, there exists a bona fide holding out to serve 


others with no objective in mind except performing the function of a 


common carrier for hire. 
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26. The Second Industrial Railways Case: In the Matter of Short 


Lines of Railways Serving Industries, (1915), 34 ICC 596, cited by the 


Stations on page 14 in support of a multitude of principles, was a pro- 
ceeding to determine if some 47 "plant" railroads were, in fact, com- 
mon carriers. The Commission stated: 

"In all of these instances there should be considered 
very carefully the test applied by the Supreme Court in 
the Tap Line Cases, regarding the bona fide character of 
the common carrier: 

"It is the right of the public to use the roads' 
facilities and to demand service of it rather than the ex- 
tent of its business which is the real criterion deter- 
minative of its character.’ " 

The Commission then concluded that each individual case must be con- 
sidered on its own merits and that the issue was one of a genuine “hold- 
ing out”. 

27. Respondents fully concur in the Stations! citation, on page 15, 
of Craig Contract Carrier Application, (1914) 31 MCC 705, as a signifi- 
cant case. In fact, it is submitted that this ICC decision presents one 
of the most enlightening and educational discussions available of 
characteristics determinative of common carrier status. This case 
concerned an application by a motor carrier for a particular common 
carrier route on the basis of a "grandfather clause'’". The Commission 
stated at page 708: 

"In general, the distinction between common and private 
(contract) carriage is well established. Both in its original 
conception, and consistently since, the essential attribute 
distinguishing common carriage from private carriage has 
been the presence, or lack, of an offer or holding out to 
serve the public generally. Each case requiring a determi- 
nation whether or not common carriage exists, when brought 
to its irreducible minimum, turns finally on the question 
whether or not a bholding out to the public generally is shown. 
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The difficulty in particular cases arises from the very 
generality of this controlling consideration, which makes 
it troublesome to apply. Such generality, ad the absence 
of any reliable guide, has contributed to some confusion 
and inconsistency in the numerous decisions by various 
tribunals on the questions of carrier status. A holding out 
to serve the public does not necessarily consist in public 
declarations or advertisements. It may be established by 
a course of conduct or a series of acts. On the other hand, 
the fact that a carrier operated only under contract or orally 
disclaims any general holding out to the public is not con- 
trolling. The important thing is what he has done or, in the 
case of a new operation, proposes to do. Not infrequently, 
resort has been had so directly and obstensibly to those 
subordinate or secondary tests which are indicative of a 
holding out or not, as to cause the casual reader to over- 
look the ultimate question of holding out. In this manner, 
weight has been given to such secondary considerations as 
the number of contracts held, the frequency of their change, 
the commodities transported, the character of the physical 
operations performed, the use or not of regular routes, the 
giving or not of scheduled service, and the observance or 
not of uniform charges. .. But, despite the stress laid upon 
these subordinate considerations, no tribunal, to our know- 
ledge, has based its ultimate conclusion on any other than 
the final test of holding out or not." 

It is respectfully submitted that this case answers and refutes all of the 

allegations challenging the common carrier status based on origin, 

motivation, conduct, or objectives of the Respondent carriers. 
28. On page 16 of the Further Comment is cited Pollard, 


Receiver v. Fort Benning R. Co., (1935) 206 ICC 362, as holding "that 
those who do not profess to hold themselves out as common carriers 
may be classed as such if they have the ability to serve and have shown 
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an apparent readiness to serve"'. Although Respondents are in agree- 
ment with this stated principle, a reading of the case fails to show that 
it so held. This is illustrative of the reckless and cavalier treatment of 
legal precedents in the Further Comment. 

29. In the Bell case, 223 ICC 433 (1937), cited on page 17, the 
ICC found as a matter of fact that there was not a genuine holding out on 
the facts of that case, and that there existed an objective of receiving 
an unlawful rate advantage, as in the Tap Line cases. No unlawful ob- 
jective has been alleged or exists in the cases of Respondents. 

30. As stated on page 19 of the Further Comment, "Whether a 
transportation agency is a common carrier depends not upon its cor- 
porate charter or declared purposes, but upon what it does", citing 
United States v. California (1935) 297 U.S. 175,181. The Respondents 
are in accord with this statement inasmuch as "what it does" ‘is simply 
a rephrasing of the Court's language in the Tap Line Cases, supra, i.e., 
is the operation, in fact, available to the public. 

31. The Stations! citation of a single case on page 19, Union Stock 


Yard & Transit Co. v. United States, (1939) 308 U.S. 213, in support 
of its position that "Recent cases determining whether certain opera- 


tions are to be classed as common carriers have meticulously examined 
the facts and circumstances of the operation without even a passing 
reference to whether there was a 'holding out'"', is ridiculous. In the 
Union Stock Yard case, the sole issue was whether the stock yard, in 
its capacity of loading and unloading livestock from railroad cars, was 
engaged in railroading and, therefore, subject to the jurisdiction of the 
ICC. The Court found that inasmuch as loading and unloading are in- 
cluded in the transportation services rendered by railroads to shippers 
the yard was acting as the agent of the railroad. The Court stated: 
"Appellant [stock yard] is thus engaged in the perfor- 

mance of a railroad transportation service. . . loading 

and unloading such as here involved are common carrier 

services placed under authority of the Commission by the 

Interstate Commerce Act." 
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The principle of “holding out" was never even in issue or discussed in 
this case. 

32. The citation to Union Belt of Detroit Pooling of Revenues, 
(1934), 201 ICC 577, on page 19, does provide a good example of a valid 
denial of common carrier status. As stated by the Commission at page 
581: 

"A carrier may not choose those portions of the law 

with which it will comply and ignore those which it does not 

desire to recognize. Section 1(4) of the Act provides that it 

is the duty of every common carrier. . . to furnish trans- 

portation upon reasonable demand therefor. The Belt has 

been refusing and proposes to continue to refuse to handle 


unloaded or empty cars". . . (Emphasis supplied). 
The Commission, therefore, found as a matter of fact an express refusal 


to provide service upon a reasonable demand and concluded that there 
was no “bona fide holding out." Such reasoning is undeniably sound. In 
view of the foregoing, it is abundantly clear that the cases cited showing 


a denial of common carrier status are all situations where there was an 
express finding that there was no "bona fide holding out" to furnish serv- 
ice to all alike on reasonable demand. 

33. Respondents are at a loss to understand how the Stations 
read In re Application of Radio Dispatch Service, (1958), 16 RR 709, 
cited by it on page 20 as making a point against Respondents. It is 
agreed that in the case the Commission was examining the bona fides 
of the holding out. This is appropriate and proper and, we agree, the 
only real test of carrier status. 

34. "The Commission would not violate any provision of the 
Communications Act by refusing to accept the typical microwave com- 
pany aS a common carrier”, see page 21 of the Further Comment. 
Support for this contention sought by the Stations through some strange 
and devious reasoning that in 1893, the Supreme Court in Primrose v. 
Western Union Telegraph Co., (1893), 154 U.S.1, did not consider the 
business of message transmission for hire as "common carriage", and 
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that inasmuch as under the Communications Act the definition of com- 
mon carrier is the "ordinary sense of the term", there is, therefore, 
no need to classify microwave message transmission for hire as common 
carriage. Western Union will indeed be surprised to learn that the Com- 
mission has been perpetrating a regulatory fraud on it these many years. 
Respondents will leave it to the Commission to fathom the logic of this 
argument. Suffice it to say that the Communications Act expressly 
makes persons engaged for public hire in the transmission of communi- 
cations by wire or radio common carriers. 

35. The Stations' second basic contention is that: 

"The Commission may not exclude public interest con- 

siderations, such as prospective harm to broadcasting, in 

passing upon common carrier applications." 
As correctly stated by the Stations, the Commission is entrusted by 
Congress with the duty to foster broadcasting. However, the "field of 


broadcasting is one of free competition". See Federal Communications 
Commission v. Sanders Brothers Radio Station (1940), 309 U.S. 470. 


The Respondents are in complete agreement with the view that "an ad- 
ministrative agency, in passing upon an application for an authorization 
by a given common carrier, must take into account the interest of 
other types of common carriers subject to its jurisdiction". This is 
fundamental. Furthermore, it is not denied that, under common carrier 
regulation, one agency may afford consideration to carriers regulated 
by another agency inasmuch as both agencies are imposed with the 
responsibility of providing adequate transportation to the public. The 
Stations’ reliance, however, upon National Coal Association v. Federal 
Power Commission (1951), 191 F.2d 462, 89 U.S. App. D.C. 135, for its 
theory that regulatory agencies must consider matters foreign to their 
scope of regulation is misplaced. The National Coal case held that the 
petitioner under the Natural Gas Act, was one threatened with financial 
loss and was a party "aggrieved" within the meaning of the Act and, 
therefore, entitled to review. Although the Court, in dicta, did imply 
that economic injury to producers of coal caused by the construction of 
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a natural gas pipe line might be a part of the matter given consideration 
under the "public convenience and necessity" clause, it was concluded 
that possible economic injuries to a particular faction of the public are 
“nowhere made standards governing the issuance or denial of certifi- 
cates”. 

36. The Stations’ citation, on page 28 of Chicago & Southern Air 
Lines v. Waterman S.S. Corp. , (1948) 33 U.S. 103, in support of its 
theory of the necessity of consideration of principles foreign to the scope 
of the regulatory agency, is likewise not in point. This decision con- 
cerns only the power of the Courts to review the action of the Executive 
Branch of the government with respect to the conduct of foreign policy 
matters by the President. In concluding that foreign air routes were a 
matter directly bearing upon the conduct of foreign affairs, the Court 
stated: 

"The public interest that enters into awards of routes 

for aerial carriers, who in effect obtain a sponsorship by 

our government in foreign ventures, is not confined to 

adequacy of transportation service, as we have held when 

that term is applied to railroads. Texas v. United States, 

292 U.S. 522,531. That aerial navigation routes and bases 

should be prudently correlated with the facilities and plans 

for our own national defense and raise new problems _ in 

conduct of foreign relations is a fact of common knowledge." 

It was thus concluded that while principles foreign to transportation 
matters are expressly excluded as considerations in administration of 
domestic transportation, the awarding of an overseas air route was of 
Such a nature as to admit matters not related to transportation. It is 
submitted that rather than supporting in any manner the contentions of 
the Stations the foregoing case serves to completely refute them. 
Purcell v. United States, 315 U.S. 381, whatever it stands for, does not 
Support the proposition that a regulatory agency can regulate a common 
carrier subject to its jurisdiction for the purpose of according prefer- 
ence or protection to another business whether or not Subject to the 
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Commission's jurisdiction. At best, the case holds that the Commis- 
sion may consider the facts pertinent to the question before it for de- 
cision. 

37. Respondents are not in accord with the Stations’ contention 
that the Sanders case, supra, "has no relevance to the present problem". 
The Sanders case expressly recognizes the basic differences of philos- 
ophy inherent in the regulation of broadcasting on the one hand, and in 
the regulation of common carrier communications on the other. As 
stated by the Court at p. 747: 

"In contradistinction to communication by telephone 

and telegraph, which the Communications Act recognizes 

as a common carrier activity and regulates accordingly 

in analogy to the regulation of rail and other carriers by 

the Interstate Commerce Commission, the Act recognizes 

that broadcasters are not common carriers and are not to 

be dealt with as such." 

Therefore, the Stations’ analogy of common carrier regulation under 
the Interstate Commerce Act to that under the Communications Act is 
well taken. The Court has made it clear that the regulation to be im- 
posed by the FCC is dependent upon the character of the business to be 
regulated, i.e., there are two distinct and separate modes of regulation. 
It is, furthermore, apparent that the only interrelated and relative 
factors existing between these distinct modes of administrative regu- 
lation are confined to the desire and need for an efficient use of the 
radio spectrum in order to prevent chaotic conditions of electrical 
interference. Section 1 of the Communications Act makes it clear that 
one of the primary purposes of the Act is to provide for "a more effec- 


tive execution of this policy [efficient communication service] by cen- 


tralizing authority heretofore granted by law to several agencies". 
Rather than suggest any change in the principle of regulation under the 
old agencies, the Congress made its intent plain that the principle of 
common carrier regulation should remain unchanged. This is clearly 
evidenced by Senate Report No. 781, 73rd Congress, on the Communi- 
cations Act of 1934, in which it is explained: 
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"In this bill many provisions are copied verbatim from 

the Interstate Commerce Act because they apply directly to 

communication companies doing 2a common carrier business, 

but in some paragraphs the language is simplified and clari- 

fied. These variances or departures from the text of the 

Interstate Commerce Act are made for the purpose of 

clarification in their application to communications, 

rather than as a manifestation of congressional intent to 

obtain a different objective." 

38. Therefore, the FCC as an administrative body is vested, to’ 
the extent of its powers derived from the Act and under the Constitution, 
with the authority and responsibility to regulate the many and varied 
usages of the spectrum (This is not to say that there are no other powers, 
i.e., over wire communications, etc. ). That the very nature of communi-~ 
cation by radio requires a defined and orderly method of regulation in 
order to insure optimum usage of such a valuable natural resource as 
the spectrum is fundamental. Furthermore, it is clear, that Congress, 
realizing this need for order, deemed that the best approach was to 
create a single centralized agency having authority over all who choose 
to engage in the use of the spectrum. In this manner many distinct and 
unrelated parties come under the jurisdiction of the Commission as to 
certain phases of their operations. In this respect the FCC performs a 
function not akin to the various other so-called regulatory agencies such 
as the ICC, where all those coming under its jurisdiction engage in some 
form of transportation whether it be by rail, motor carrier, or other; 
or the CAA, where all are engaged in a form of air transportation, or 
the FPC, where all are engaged in supplying some sort of power; and 
etc. Under the various other regulatory agencies there is some related 
function performed among those regulated. This, however, is not so 
with this Commission. It is submitted that the relationship of a broad- 
caster to the operator of a communications common carrier is exactly 
the same as that of a riverboat captain who operates his ship-to-shore 
radio under authority granted by this Commission to a rural doctor who 
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communicates from his car to his home by authority also granted by 
this Commission. These four persons in their relationships:to this 
Commission have only one mutual point in common; they all engage in 
a usage of spectrum space, and the Commission's duty applicable to 
them is only to insure an orderly and responsible usage thereof. This 
is not to say that there are no definite relationships between the various 
classes coming = under the Commission's jurisdiction, such as relation- 
ships among broadcasters or among common carriers. However, to 
Say that the Commission must apply its regulatory power to one distinct 
class of operation under its jurisdiction, giving a special consideration 
of a purely economic nature to another wholly different class of opera- 
tion, would be in direct contravention of the intent of Congress, as ex- 
pressed in the Act, and would in fact be an arbitrary, capricious, dis- 
criminatory and, therefore, unlawful abuse of authority. 

39. Keeping in mind this analogy between FCC and ICC common 
carrier regulation, attention is invited to the case of Texas, etal. v. 


United States, et al., (1934) 292 U.S. 522, in which the Supreme Court 


in discussing the regulatory authority of the Interstate Commerce Com- 
mission stated at p. 531: 
“The criterion to be applied by the Commission in the 
exercise of its authority . . .is that of the controlling pub- 
lic interest. And that term as used in the statute is not a 


mere general reference to public welfare, but as shown by 

the context and purpose of the Act, has direct relation to 

adequacy of transportation service, and to appropriate pro- 

vision and best use of transportation facilities."(Emphasis 

supplied) 
See also New York Central Securities Corporation v. United States et al. 
(1932), 287 U.S.12, holding that the term “public interest", as contained 
in the Transportation Act, is not the public welfare in general, but 
rather the public interest in the adequate transportation service sought 
to be secured by the Act. It, therefore, is clear that the Stations’ con- 


tentions have no basis whatsoever in fact or law and that its position 
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lacks any semblance of consistency. In order to be consistent, it 
would appear that the Commission, in the application of its common 
carrier regulatory authority, must confine its consideration of "the 
public interest, convenience and necessity” to only matters affecting 
the adequacy of "public communications facilities". (The term "public 
communications facilities” meaning those communication facilities to 
which the public has access for the transmission of messages.) That 
this was the intent of Congress appears to be clear. 


CONCLUSION 

40. As stated, the foregoing is a Reply directed towards the 
“Further Comment of Television Montana, et al". There has been no 
attempt to inject new matter in the way of additional legal precedents. 
The cases discussed are those cited by the Stations in "support" of their 
contentions relative to common carrier regulation. 

In view of the foregoing, it is clear that the position taken by the 
Stations has no foundation either in law or in fact and that the Stations 
have utterly failed in their attempts to substantiate such contentions. 

Respectfully submitted, 


CARTER MOUNTAIN TRANSMISSION 
CORPORATION 

CERACCHE & COMPANY INCORPORATED 

COLLIER ELECTRIC COMPANY 

EAST TEXAS TRANSMISSION 
COMPANY 

IDAHO MICROWAVE INC. 

INLAND MICROWAVE Co., INC. 

INTERMOUNTAIN MICROWAVE 

MAJOR ELECTRONICS 

MESA MICROWAVE, INC. 

MICROWAVE, INC. 

MIDWEST MICROWAVE, INC. 

NEW YORK PENN MICROWAVE 
CORPORATION 

COLUMBIA BASIN MICROWAVE 
CORPORATION 

PENN MICROWAVE COMPANY, INC. 

POTOMAC VALLEY TELECASTING 
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THUNDER BAY MICROWAVE 
COMPANY 
VALLEY MICROWAVE CORPORATION 


BY s/ E. Stratford Smith 


By /s/ John P. Cole, Jr. 


SMITH & PEPPER 
Attorneys for the Above Carriers 


Perpetual Building 
1111 E Street, N. W. 
Washington 4, D. C. 


July 25, 1958 


COPY ATTACHMENT A 


Mr. Joe Wilkins 
c/o KFBB-TV 
Great Falls, Montana 


Dear Mr. Wilkins: 

It is my understanding that you are interested in securing an off- 
air microwave link to provide you with the signals of the Butte television 
station. 

Also, I understand that you are interested in obtaining this serv- 
ice from a common carrier company but have been unsuccessful in your 
attempt to interest anyone in providing the service. 

We would like to have you know that we would be very much 
interested in supplying you with this service. 

Perhaps your reason in not contacting us has been that you feel 
we are in partnership with the proposed cable system for Great Falls 
as some of your recent Comments filed with the FCC have indicated. 

We would like to have you know that no officer, director, or em- 
ployee of Intermountain Microwave is in any way associated with the 
proposed Great Falls cable system; that we only learned of this pro- 


posed cable system when Mr. Herb Anderson came to see us and re- 


quested service; and that our rates to this cable system are in no way 
related to the degree of success that this cable system may or may not 


enjoy. 
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We do feel, however, that one microwave company serving all 
the potential users'in the Great Falls area would result in lower rates 
and better microwave service for everyone; and, further, that the pub- 
lic would have better television. 
I hope that Intermountain Microwave can be of service to you. 


Thanking you, I remain, 
Very truly 


/s/ F. L. Bitney 


ATTACHMENT B 
KOTA RADIO TV 


1819 West St. Joe 
Rapid City, South Dakota 


July 10, 1958 


Mr. J. E. Collier 
Collier Electric Co. 
700 West 13th Avenue 
Denver, Coiorado 


Dear Sir: 

Duhamel! Enterprises, Inc., on the strength of this letter professes in- 
terest in the purchase of microwave radio relay service from the 
Collier Electric Company. 


The purpose of said microwave radio relay service is to transport tele- 
vision visual and aural signals between the towns of Alliance, Nebraska 
and Hay Springs, Nebraska in accordance with Grade A and other regu- 
lations as set forth by the Federal Communications Commission. 


Said service to consist of microwave relay complete from the first 


“off the air pick up". 
! Very truly yours, 


DUHAMEL ENTERPRISES, INC. 


/s/ Helen S. Duhamel 
President & General Manager 
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Appellant 
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FEDERAL COMMUNICATIONS COMMISSION 
Appellee 
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REPLY OF HELENA TV, INC., TO 
| APPELLANT'S OPPOSITION TO 

MOTION TO DISMISS FOR WANT OF JURISDICTION 

Comes now Helena TV, Inc., Intervenor herein, and submits 
this reply in response to Appellant's opposition of March 2, 1959, to 
Intervenor's Motion to Dismiss of February 24, 1959. 

1. Appellant cites (Opp. p. 2) Riss & Company, Inc., v. United 
States, 100 F Supp. 468 (W.D. Mo., 1951) as supporting its position of opposi- 
tion to the motion for dismissal. The Riss case is clearly inappropriate to the 
instant facts because there the Interstate Commerce Commission specifically 
acted within the framework of its Rules of Practice which are substantially 


different from the Rules of the Federal Communications Commission. In 





Lr, mS 
the Riss case, the Interstate Commerce Commission took action pursuant 
to its rule governing petitions for rehearing (49 C.F.R. 81. 101(e)) which 
provides in pertinent part as follows: 

"Except for good cause shown, and upon leave granted, 


petitions under this section must be filed within 30 days 
after date of decision."' (Emphasis suppliéd) 


In the Riss case there was specific “leave granted" to file the late petition. 
In the instant case not only is there no such provisidn in the Rules of the ~- 
Federal Communications Commission, there is an express Rule prohibition 
(Section 1.191, p. 2 of Motion) against sucha petition as was employed by 
Appellant. Thus, in the Riss case the court's entertainment of the "late" 
appeal was a procedure properly contemplated ont "good cause shown" 
by the agency rules. Such is manifestly not the anes here. 

2. Appellant cites (Opp. p. 2) Bowman wv. Lopereno, (1940) 
311 U.S. 262, as a "comparable situation". The Bowman case presents 
a difficult procedural pattern involving a bankruptcy proceeding. The pro- 
cedure stems from the Referee proceeding through the District Court, the 
Court of Appeals and to the Supreme Court. Appellant miscites this case 
because the reversal by the United States Supreme Court of the Court of 
Appeals was based upon factual error. The District Court had accepted a 
petition for rehearing and had specifically, by its overt and positive act at 
the time the petition was offered, granted permissidn for its filing. On 
appeal, the Court of Appeals held that the petition should be dismissed solely 
because it was directed only to the ruling of the Referee in Bankruptcy and 


not to the adjudicatory proceeding in the District Court which was the only 


action that could be properly appealed. In reversing, the Supreme Court, 


upon study of the original petition for rehearing, found as fact that it did also 


sufficiently relate to the adjudicatory proceeding andjthat, therefore, the peti- 
tion was proper. Here we have an improper petition specifically prohibited 


by the Commission's Rules. 
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3. Appellant cites (Opp. p. 3) Albertson v. Federal Communi- 
cations Commission, (1950) 57 U.S. App. D.C. 39, 182 F 2d 397, as deal- 
ing “with the identical problem here involved". This is patent error. In the 
first place the Albertson case was decided in 1950, two years prior to the 
enactment by Congress of Section 309(c) of the Communications Act. Secondly, 
this Court, in holding that the petition properly tolled the time for judicial 
appeal, stated in the Albertson case, "But there is nothing in the statute or 
rules opposed to such a motion”. Therefore, the decision in that case was 
clearly predicated upon the principle that in the absence of such a statutory or 
rule prohibition against the petition and with the entertainment by the Com- 
mission on the merits of such petition, the statutory time for appeal will be 
tolled. Implicit in the holding of this Court in Albertson is the fact that if 
there is a specific prohibition against such an “excess" pleading, the filing 
of it cannot serve to extend the time for judicial appeal. 

4. Intervenor does not take issue with Appellant's statement 
(Opp. p. 6) that, “This Court has frequently dealt with petitions under Section 


405". However, it is submitted that the citing of two cases, Southland 


Industries v. Federal Communications Commission, (1938) 69 U.S. App. 


DC. 82, 99 F 2d 117. and Red River Broadcasting Co. v. Federal Commun- 
ications Commission, (1938) 69 U.S. App. D.C. 3, 98 F 2d 282, both of 


which were decided more than ten years prior to institution of 309(c) pro- 
test procedure, has no relevance to the instant case. 

5. This Court's holding in Enterprise Company v. Federal 
Communications Commission, (1955) 97 U.S. App. D.C. 374, 231 F 2d 
708, is easily distinguishable on its facts from the instant case. In the 
Enterprise case the Commission, ina three-party comparative television 
proceeding, awarded the channel to a party solely upon the principle of 
diversity of mass communication media interests. Thereafter, prior to 


the finality of the decision, the three parties to the comparative proceeding 





took actions which substantially changed their relative positions in regard 
to control of mass communication media interests., Because of this change 


in conditions, one of the losing parties petitioned to the Commission to 


reopen the hearing record to admit this new evidence. The Commission 


| 


refused to do this and this Court reversed, holding |that inasmuch as the 


Commission had attached such great weight and significance to the matter 


of mass media control, and because of the fact that it was now apprised of 


1 


a material change in the conditions upon which it based its decision, it was 
error not to reopen the record. Thus, the facts of ithe Enterprise case have 
no relation whatsoever to the instant case. Clearly, where the Commission, 
acting in the public interest, awards a radio facility and subsequently, prior 
to finality, finds that its decision may not be in the public interest due to 
materially changed conditions, there is a duty to reexamine. Appellant's 
analogy of finality in the Enterprise case to the matters involved here is 


inappropriate. 


| 


6. Federal Broadcasting System v. Federal Communications 


Commission, (1955) 96 U.S. App. D.C. 260, 225 F) 2d 560, (Opp. p. 7), is 
clearly not in point. In the first place, the question of jurisdiction was never 
raised by any of the parties. Secondly, and of far more cogent significance, 


Section 1.191 of the Commission's Rules of Procedure, which expressly 





prohibits a petition for reconsideration after a denied protest, had not been 


formulated and, therefore, the parties were not so clearly and specifically 


1 
if 


apprised of their procedural rights as is the case under the present Rules. 

7. Appellant does not deny that Section |1. 191 of the Commission's 
Rules is expressly applicable to the facts of this case and that it does prohibit 
the subsequent filing of a petition for reconsideration after a denied protest. 
Instead Appellant directs attention to Section 1. 16 of the Commission's Rules 


(1 Pike & Fischer RR 51.16) which provides for "Reconsideration on Com- 


mission's own motion" and informs this Court that in accordance with the 


| 








— 


doctrine of the Albertson case, supra, there is no need to consider Section 


1.191. It is significant to note, however, that Section 1. 16 expressly refers 
to Section 1.191. It is submitted that such a pointed reference impliedly 
incorporates the two sections and that the exception of a petition for recon- 
sideration after a denied protest would also apply to Section 1. 16. Any other 
view would be to create incongruousness in the Rules. 

8. If we are to follow Appellant's argument on the inconsistency 
of Section 405 of the Act and Section 1.191 of the Rules, then the only lagical 
conclusion would be that a petition for reconsideration may follow a denied 
petition for reconsideration, and so on in an endless flow of petitions. Itis 
clear that a denial of a petition for reconsideration is accomplished through 
the issuance of an “order"™, and if the language of Section 405 (“after a decis- 
ton, order or requirement .. . any person aggrieved . . . may petition") 
ts to be construed in accordance with Appellant's views, then we could never 
achieve administrative finality which, itis again submitted, is the primary 
objective of Section 309(c). That this objective is clearly and expressly re- 
flected in the Commission's Rules of Procedure is undeniable. 

9. It is again pointed out that the mere passive act of the 
Commission in permitting the petition to be left at its offices one day 
prior to the expiration of the period for judicial appeal and a decision issued 
aiter examination of the document some seven or eight months later cannot 
legitimately serve to bestow legal rights upon a party which it did not other- 
wise have. To argue otherwise is to confer benefit upon one who commits 
unilateral error. 

10. Again, we are here concerned with not only the rights of one 
who opposes a Commission action; we are equally concerned with other parties 
who also have expressly conferred rights. Appellant's argument thata grant 
of this motion would preclude redress to aggrieved parties is frivolous and 


ludicrous. Appellant had expressly conferred rights of both administrative 
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and judicial redress; and after institution of his elected administrative remedy 


(protest pursuant to Section 309(c)), he could have then properly sought the 


| 

judicial review which he now implies was not available. Appellant has been 
| 
| 

denied nothing; its own deliberate failure to avail itself of tne obvious reme- 
| 


| 
dies cannot now furnish it with an excuse for additional relief. 


Appellant has utterly failed to furnish any precedent or logical 
reason why its appeal should not be dismissed for want of jurisdiction and, 
accordingly, it is respectfully submitted that the Motion to Dismiss of 


Helena TV, Inc., should be granted. 


Respectfully submitted, 


ls/ 3B. Stratford Smith 


and 


/s/ John P. Cole, Jr. 


Attorneys for Intervenor 
Helena TV, Inc. 


March 5, 1959 
Of Counsel: 
Smith & Pepper 
714 Perpetual Building 


1111 E Street, N. W. 
Washington 4, D. C. 
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CERTIFICATE OF SERVICE 


I, John P. Cole, Jr., hereby certify that I have on this 5th day 
of March, 1959, served by United States mail, postage prepaid, copies of 
the foregoing ''Reply of Helena TV, Inc., to Appellant's Opposition to Motion 
to Dismiss for Want of Jurisdiction" on the following: 


Office of General Counsel 
Federal Communications Commission 
Washington 25, D. C. 


Burton K. Wheeler, Esq. 
Edward K. Wheeler, Esq. 
Robert G. Seaks, Esq. 
Richard H. Strodel, Esq. 
all of 

Wheeler & Wheeler 
704 Southern Building 
Washington, D. C. 

Attorneys for Appellant 

and for several Intervenors 


Jeremiah Courtney, Esq. 
Arthur Blooston, Esq. 
908 - 20th Street, N. W. 
Washington, D. C. 
Attorneys for Intervenor, 
Montana Microwave 


Mrs. Fanny N. Litvin 


2800 Quebec Street, N. W. 
Washington 8, D. C. 


/s/ John P. Cole, Jr. 





No. 14901 
BRIEF FOR APPELLANT 


In THe 


United States Court of Appeals 


For rae Disrricr or Corumsia Circuit 
| 


CarrtaL Crry Texevision, Ixc., 
H Ap, 
Vv. 
FeperaL CoMMUNICATIONS CoMMISSION 
| App 


Appeal from the Federal Communications Commission 


Burron K. WHEELER 
Epwarp K. WHEELER 
Rosert G: Seaks 
Fanney N. Lirvin 
Attorneys for Appellant 
Capital City Television, Inc. 
Washington, D.C. ! 
February 6, 1959 oes 
United States Court of Appeals 


; For the 
Of Counsel: | District of Columbia Circuit 
WHreeter & WHEELER 


704 Southern Building FILED ~FEB 71959 
Washington 5, D.C. ‘ 
Syl hy Siratl 


WILSON - EPES PRINTING Co. - RE 7-6002 - WASHINGTON 1, D. 





STATEMENT OF QUESTIONS PRESENTED 


Whether the Federal Communications Commission, in 
finding that the public interest, convenience and necessity 
would be served by granting applications for microwave 
radio relay facilities solely intended to enable a Helena 
| (Montana) community antenna television system to im- 
port television signals of Spokane (Washington) stations, 
was correct in holding that it was required by law to 
exclude from its consideration that such a grant would 
destroy the economic basis for local television broadeast- 
ing in Helena. 


Whether the Commission correctly permitted the com- 
mencement in January 1959 of microwave radio relay 
operations which drove Appellant’s station from the air 
' when the Commission had commenced in May 1958 a 
general inquiry (still unresolved) to determine whether 
such operations were in the public interest and had frozen 
further authorizations for microwave facilities. 


Whether the Commission correctly denied for lack of 
adequate particularity Appellant’s protest under section 
309(a) directed against a grant of microwave radio relay 
facilities which Appellant alleged would create insur- 
mountable competition and force Appellant’s local tele- 
vision broadcast station from the air, the protest setting 
forth a detailed chain of economic consequences which 
the Commission subsequently recognized and adopted 
sua sponte in ordering its general inquiry. 





SUBJECT INDEX 


Jurisdictional Statement 

Statement of the Case 
The Challenged Applications 
Appellant’s Opposition 
Subsequent Protest 
The Commission’s Inquiry 
Appellant’s Efforts to Obtain a Stay. 
Present Status and Request for Relief 

Statutes Involved 

Statement of Points 

Summary of Argument 

Argument: 


I. The Commission’s grant of the Microwave 
applications was violative of law 


A. The Commission Was Not Legally Com- 
pelled to Accord Montana Microwave 
Common Carrier Status 


B. The Commission, in Concluding the 
Challenged Grants Served the Public 
Interest, Could Not Exclude Their Ef- 
fect on Appellant and its Public Serv- 
ice Even if the Applicant Was a Com- 
mon Carrier 
II. The Commission’s permitting Montana Micro- 
wave’s operation was arbitrary and capri- 
cious in the circumstances.................-s.s0---- 


III. The Commission erred in denying appellant’s 
protest for alleged lack of particularity 


Conclusion 
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United States Court of Appeals 


For tHe District or CotumsBia Circuir 


No. 14,901 


CarrraL Crry Texevision, Inc., 
Appellant 
v. 


FeperaL ComMUNICATIONS CoMMISSION, 
Appellee 


Appeal from the Federal Communications Commission 
BRIEF FOR CAPITAL CITY TELEVISION, INC. 


JURISDICTIONAL STATEMENT 


This Court’s jurisdiction is predicated upon Section 
402(b) of the Communications Act of 1934, as amended 
(48 Stat. 926, as last amended by 66 Stat. 719; 47 U.S.C. 
sec. 402(b)), which provides in pertinent part, that “ap- 
peals may be taken from decisions and orders of the 
[Federal Communications] Commission to the United 
States Court of Appeals for the District of Columbia— 
(6) By any—person who is aggrieved or whose interests 
are adversely affected by any order of the Commission 
granting or denying any application described in para- 
graphs (1)-(4) of this subsection.” Paragraph 1 of this 
subsection describes applications “for a construction per- 
mit or station license.” 
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In this case, the Commission granted on January 30, 
1958 applications of James G. Edmiston, doing business 
as Montana Microwave, for permits to construct certain 
microwave radio relay stations (R. 51). On March PA 
1958, the Commission issued its Memorandum Opinion and 
Order (R. 90-94), denying Appellant’s protest of the 
Commission’s action granting the applications. On De- 
cember 17, 1958, the Commission adopted orders (R. 134, 
136) denying Appellant’s Petition for Reconsideration, 
and denying Appellant’s further petition requesting a 
stay. Appellant’s various pleadings before the Commis- 
sion establish that it is a “person aggrieved” and “whose 
interests are adversely affected” (See R. 16, 54). All 
Commission actions and orders appealed from were taken 
over Appellant’s objections and without a hearing. 


Metropolitan Television Co. v. Federal Communications 
Commission, 95 U.S. App. D.C. 326, 221 F. 2d 879 (1955), 
further establishes this Court’s jurisdiction of the present 


appeal. 
STATEMENT OF THE CASE 


Appellant has constructed, owned and operated station 
KXLJ-TV, the only television broadcast station in Helena, 
the capital of Montana. Throughout its existence in this 
marginal market, Appellant’s station has been forced to 
compete for audience with Helena TV, Inc., the operator 
of a community antenna television system in Helena, of- 
fering to those able and willing to pay for its wire serv- 
ice the programs of several Montana stations. KXLJ -TV 
has, of course, provided the only possible television pro- 
gram service for those thousands of persons who reside 
within the station’s service area but are not so located 
as to be physically close to the wires of the CATV sys- 
tem. KXLJ-TV also, of course, offered the only free, 
local, broadcast service, including such highly desirable 
programs as interviews with the governor and other state 
officials, showings of the Montana legislature and its legis- 
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lative committees in action, and other programs of similar 
high merit and local interest. (See Craney Affidavit, at- 
tached to Appellant’s Motion for Stay). 


On January 31, 1959, Appellant’s station went dark, 
forced from the air by the Commission actions challenged 
here. The challenged actions are grants by the Commis- 
sion of microwave radio facilities which affirmatively aided 
and abetted the Helena CATV system, and correlatively 
and critically injured Appellant. The Commission con- 
cluded that it was required by law to make the grants in 
question, and that the resulting fatal injury to Appellant 
and to local television broadcasting in Helena was not a 
factor to which it could accord any legal significance. The 
Commission actions reflect policies which the Commission 
applied in Appellant’s case in December 1958, though 
the Commission had formally recognized six months ear- 
lier that these policies were possibly indefensible and re- 
quired the review which is currently taking place. 


The Challenged Applications. On September 17, 1957, 
James G. Edmiston, doing business as Montana Micro- 
wave (hereafter “Montana Microwave’), filed three ap- 
plications before the Commission for permits to con- 
struct two microwave radio relay stations at Sliderock 
Mountain and McDonald Pass, both in Montana, and to 
modify an existing microwave radio relay station at TV 
Mountain, Montana. The applications disclosed upon their 
face that the sole purpose and intendment of the pro- 
posed facilities was to relay the programs of two Spo- 
kane, Washington, television broadcast stations to the 
Helena CATV system. The equipment for the proposed 
facilities was even to be bought and owned by the Helena 
CATV system. (R. 1-9). 


Appellant’s Opposition. Appellant filed on October 21, 
1957 its Opposition (R. 16-22) to the above-entitled ap- 
plications. Appellant’s allegations, foreshortened and in 
paraphrase, set forth substantially the following: that 
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Appellant was then rapidly proceeding with construction 
of television broadcast station KXLJ-TV in Helena, Mon- 
tana, which would provide the City of Helena and its 
contiguous area with their first free television broadcast 
service; that the microwave applications were solely in- 
tended to enable Helena CATV to import for distribu- 
tion in Helena the television signals of distant metro- 
politan stations in Spokane, including live network and 
nationally distributed programs; that Helena was a 
marginal TV market; and that KXLJ-TV could not sur- 
vive the competition which would result but would have 
to surrender its authorization. The Opposition spelled 
out in detail the economic realities, substantially self- 
evident, which would prevent KXLJ-TV from attracting 
adequate advertising support if its meager potential au- 
dience were diverted by the Helena CATV system 
through its ability to offer Spokane programs. Appellant 
alleged, inter alia, that advertisers buy audience; that 
Appellant would be unable to assure advertisers that ade- 
quate numbers of viewers were watching its programs 
since a Helena CATV system, showing live network pro- 
grams imported from Spokane, would substantially divert 
audience in the heart of Appellant’s small market; that 
Appellant’s opportunity to sell local, regional and national 
advertisers would accordingly be restricted or eliminated ; 
that, moreover, major networks and national advertisers 
would have no incentive to provide programs on Ap- 
pellant’s station if they believed they were otherwise, and 
without cost, reaching the heart of the Helena market 
area by buying Spokane stations; and that Appellant 
would be subjected to ruinous, unfair, and insurmountable 
competition stemming, not from other local broadcast 
stations, but via microwave from distant metropolitan 
stations whose service areas it was never contemplated 
would be so extended. (R. 19-20). Appellant accordingly 
prayed that the Commission designate the microwave 
applications for hearing, substantially to determine 
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whether their grant or denial would better serve the 
public interest. 


On January 30, 1958, the Commission granted the 
microwave applications, without according Appellant the 
hearing sought. Appellant was notified in a two-sentence 
letter (R. 51) that the Commission, having considered its 
pleadings, had concluded that a grant of the microwave 
applications would serve public interest, convenience or 
necessity, and that the reasons for the conclusion were 
set forth in In Re Applications of Intermountain Micro- 
wave, 16 Pike & Fischer Radio Regulation 733, an opinion 
adopted the same day. 


In the Intermountain case, the Commission had au- 
thorized a microwave radio relay station for the pur- 
pose of relaying the signals of one Spokane, Washington, 
and one Kalispell, Montana, television station to CATV 
systems in Cut Bank, Havre, and Shelby, all in Montana. 
After the grant (which no one had opposed) Hill County 
TV Club of Havre, Montana, wrote to the Commission, 
asking it to rescind the grant. The letter described Hill 
County TV Club as a voluntary, non-profit group which 
had established at a cost of $17,000 a translator station 
at Havre for the purpose of “translating” the signais 
of a Great Falls, Montana, and a Lethbridge, Canada, 
Station.* The Club’s letter asserted that the microwave 
grants would jeopardize its investment through possible 
loss of voluntary contributions necessary for continued 
operation, and might be harmful to the Great Falls sta- 
tion which the Club translated. 


The Commission’s opinion denied this “informal re- 
quest” of the Club. The Commission’s essential reasoning 


* A translator station is a low-powered, re-radiating device that 
receives the signals of a conventional station, “translates” them 
to a UHF frequency, and rebroadcasts them. The Commission has 
established rules governing translators and has allocated Channels 
70 to 83 for their operation. See 1 Pike & Fischer Radio Regula- 
tion 54:141. 
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was that the Club was objecting to a grant to a commu- 
nication common earrier with which it was not, in any 
sense, in competition. Any competition, it was said, would 
be only that between the objecting Club and the CATV 
system, a subscriber to the common carrier service. The 
Commission concluded (Id. at 736) that it would be “ar- 
bitrary, capricious and discriminatory” to deny the micro- 
wave applications on the basis of injury to the Club or 
to the public it served, and in any event it believed that 
injury to the public, as a consequence of economic injury 
to the Club, was “too speculative to form the basis of 
any rational judgment.” 


Subsequent Protest. Following the grant of the appli- 
cations in question, Appellant protested this action under 
Section 309(c). Appellant’s protest (R. 54-67) again 
spelled out in even more detail the essential allegations 
included in its original opposition. Appellant again as- 


serted that it could not survive the challenged grants, 
and again requested a hearing as imperative in the cir- 
cumstances. Appellant set forth facts and figures dis- 
closing the restricted size of the Helena market and the 
existing heavy competition for advertiser support. It 
again alleged that Commission action enabling Helena 
CATV to import Spokane signals would confront Ap- 
pellant’s station KXLJ-TV with “unfair, ruinous and in- 
surmountable competition” (R. 59), and would “force 
KXLJ-TV to close down” (R. 55). 


Appellant urged that the Commission could not, with- 
out an evidentiary hearing, have any factual basis for a 
determination that a grant of Montana Microwave’s ap- 
plications was in the public interest; that the competitive 
effects of the grant would have to be explored and de- 
veloped in a hearing “unless the Commission is prepared 
to grant Montana Microwave’s applications regardless of 
whether such action causes the collapse of the only free 
television broadeast service in Helena” (R. 61); and that 
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the public interest sharply demanded a determination 
“whether the advertising potential of the Helena, Mon- 
tana, market will provide sufficient revenue to enable the 
existing television station in Helena to continue its opera- 
tion in the public interest in the face of service from two 
Spokane, Washington, TV stations brought into the 
Helena market by Montana Microwave’s proposed opera- 
tion and CATV.” (R. 65). 


The Commission denied Appellant’s protest and re- 
jected its plea for a hearing in an Opinion and Order of 
March 27, 1958 (R. 90-94). The Commission Opinion in- 
dicated it had great doubts and difficulties understanding 
Appellant’s position, but from “a reading of the entire 
protest, we infer that Protestant’s conclusion—is predi- 
eated on the basis that Microwave will provide a commu- 
nication service to a community television distribution 
system in Helena (identified in the protest only as 
“Helena CATV”) which will enable CATV to enjoy an 
enhanced competitive position in relation to the service 
of Protestant in Helena.” (Emphasis, the Commission’s). 
It concluded that, giving Appellant “the maximum benefit 
of this interpretation of its protest,” it was able to con- 
clude Appellant was a party in interest “because it has 
shown that its private interests will somehow be affected 
as a result of our grants to Microwave” (R. 92, emphasis, 
the Commission’s). 


Purporting then to turn to the facts, the Commission’s 
Opinion stated that the only possible suggestion Appel- 
lant had offered why the grant was improperly made lav 
in its statement that Montana Microwave was not a bona 
fide common earrier. The Commission said, however, that 
the only proper test of common carrier status was the 
“holding out to the public of an offer to serve all who 
desire service,” and that Montana Microwave met this 
test and was accordingly a bona fide common carrier. 
(R. 93). The Commission thus held, in effect, that any 





8 


would-be “common carrier” can absolutely foreclose the 
administrative agency from a determination of its status, 
simply by uttering magic mumbo-jumbo about a willing- 
ness to serve all, and regardless of the facts that there 
is no public to be served, that there are no facilities for 
service to other than a single private business, and that 
the only possible customer owns all the “common ¢car- 
rier’s” physical facilities. 


The Commission could find in Appellant’s protest “no 
other suggestion that the grant was improperly made,” 
and it concluded that Appellant had “utterly failed” to 
show that the grant was not in the public interest. On 
the question whether the grant was in the public interest, 
the Commission said (R. 93, footnotes omitted) : 


“Once again we comb the entire protest, and the 
best that we can do is again to infer that the avail- 
ability of Microwave service to CATV in Helena may 


cause adverse competitive effects flowing from CATV 


to Protestant, and that this may not be in the public 
interest. Aside from this suggested speculation, ex- 
actly what these effects may be, or how, or why, or to 
what extent, these competitive consequences may flow, 
is not explained or shown. Nor is there any allega- 
tion relating the assumed adverse competitive effect 
to the public interest.” 


Appellant filed a petition (R. 95-102) requesting the 
Commission’s reconsideration of this opinion and order 
on April 25, 1958. Appellant pointed out that the injury 
to the public interest, which had appeared to give the 
Commission such difficulty, consisted in the facts that a 
grant of the microwave applications would destroy Ap- 
pellant’s station KXLJ-TV, and that the station’s forced 
closure would deprive Helena of local television broadcast 
service, and would deprive thousands of persons of any 
form of television program service. Appellant urged that 
the problems involved went to the heart of what was 
probably the Commission’s most significant regulatory 
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function in the last decade; viz., the establishment of a 
proper regulatory framework upon which television broad- 
casting could develop. Appellant further urged that, 
while a “grant of the microwave applications in question 
would obviously have the effect of making available the 
television signals of one or more Spokane stations to 
those persons in Helena who would be able and willing 
to pay for CATV service, and physically close to the 
CATV system of cables,” it seemed equally obvious, and 
had been duly alleged, that “such a grant would deprive 
Helena of a local and free broadcast service and would 
strip away from the rural regions adjacent to Helena all 
possibility of receiving television programs in any form” 
(R. 98-99). These facts, in Appellant’s view, presented 
the Commission with a choice which could only he made 
on the basis of facts developed at a hearing. 


On December 17, 1958, the Commission issued its order 
adhering to its prior position (R. 134). Commissioners 
Hyde and Craven dissented. Commissioner Cross ab- 
stained in a statement which made clear that, had he sat 
on the Commission at the time of the protest, he would 
have voted to grant it. (R. 135). 


The Commission's Inquiry. By the spring of 1958 it 
had become apparent that the Commission, consciously or 
otherwise, was pursuing policies (of which its actions in 
the present case are one example) which was shaking the 
structure on which local television broadcasting rested, at 
least in the smaller communities. It was fully foreseeable 
that local television broadcast stations would he smashed 
out of existence in very extensive areas of the country. 
Commission policies were tending to prevent, not to 
foster, the proliferation of numerous local television 
broadcast outlets, in the traditional pattern whereby the 
public has been provided broadcast service. Commission 
policies, if unreversed, could only eventuate in substitut- 
ing for free, local broadcasting, a system whereby exten- 
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sive areas of the country (state-wide or more) would re- 
ceive only a non-free, non-local television program serv- 
ice provided by CATV systems whose operations are 
necessarily limited to concentrated population areas. 


The Commission was granting, willy-nilly, all applica- 
tions by or on behalf of CATV systems for microwave 
facilities. It clung to the view that so long as the micro- 
wave applicant made the self-serving, paper declaration 
of willingness to serve all, the application required grant- 
ing as one to a “common carrier”, no matter how obvious 
it otherwise was that the only conceivable purpose of the 
microwave facilities was the importation to a CATV sys- 
tem of signals of distant metropolitan television stations. 


At the same time the Commission was abetting the de- 
velopment of CATV systems by the indiscriminate grant 
of their microwave applications, it was denying similar 
facilities to local television broadcast stations, and thus 
seriously restricting their access to live, national net- 
work programs. The Commission refused to grant micro- 
wave relay authorizations to television broadeast sta- 
tions if a microwave “common carrier” existed in the 
area. The fantastic result was that a local television 
broadcast station, desperately in need of inicrowave relay 
facilities in order to compete with a CATV system en- 
joying such facilities, was forced to seek service from 
the “common carrier” owned or dominated by its CATV 
competitor.” 


*The Commission has frequently pointed out, as evidence of 
Montana Microwave’s bona fide common carrier status, the fact 
that it served station KGEZ-TV, Kalispell, Montana. According to 
the testimony of that station’s owner before the Senate Commit- 
tee. KGEZ-TV was driven to seeking service from Montana Micro- 
wave by these Commission policies of which he was bitterly criti- 
cal and which for a time forced him from the air. His negotia- 
tions with Montana Microwave were entirely with the owners of 
a Missoula CATV system who appeared to exercise all ultimate 
authority. He necessarily paid the Spokane stations for the right 
to rebroadcast their programs; the competing CATV system did 
not. 
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The Commission has since recognized the indefensibility 
of this result. In late July 1958, it determined (Docket 
No. 11164) that applications for microwave facilities by 
television broadcast stations would no longer be refused 
even though there were alleged “common carrier” serv- 
ices in the area. Thus, the Commission ultimately refused 
to carry to its logical conclusion the view that the micro- 
wave companies, inspired by CATV systems, were “com- 
mon carriers”. After this Commission reversal, Appel- 
lant was able to obtain firm authority to operate its own 
microwave facilities to import programs from KXLF-TV, 
Butte, including live network programs. Montana Micro- 
wave had insisted that Appellant be denied microwave 
relay service unless furnished by it. 


The Commission has refused to regulate CATV sys- 
tems, on the ground that it doubted whether it had regu- 
latory jurisdiction over them under the Communications 
Act, and that, in any event if it had regulatory jurisdic- 
tion, it did not wish to exercise it. Frontier Broadcasting 
Co. v. Collier, 16 Pike & Fischer Radio Regulation 1005 
(petition for reconsideration pending). CATV systems 
were almost uniformly successful in urging before state 
authorities that only federal regulation of their activities 
was appropriate or lawful. Thus, CATV systems escaped 
all forms of rate regulation although there is evident 
justification for regulating their connection and service 
charges since, particularly in otherwise unserved com- 
munities, they appear to be well situated to exact exces- 
sive charges. In the Helena market, intervener Veterans 
of Foreign Wars has disclosed in its intervention papers 
that Helena CATV’s charges dropped to one-third their 
former level after Appellant’s station KXLJ-TV_ took 
the air. 


While refusing to impose rate regulation on CATV sys- 
tems as doubtful “common carriers” the Commission was 
recognizing as “common carriers” their subsidiary micro- 





12 


wave companies. There is no apparent public purpose to 
be served in according “common carrier” status to the 
microwave company. The primary result was to enable 
CATV systems to obtain frequencies in the common car- 
rier band for their essentially private purposes; the 
secondary result was, as discussed above, to prevent tele- 
vision broadcast stations from obtaining their own relay 
facilities. Certainly, the filing of tariffs at the Commis- 
sion by microwave companies (which was frequently ne- 
glected as it was long neglected by Montana Microwave) 
could have no purpose in protecting the public against 
excessive rates. The microwave company’s charges were 
rarely of concern to anyone except the CATV system 
which probably owned or dominated it and was its only 
customer. 


Publie concern about the Commission’s policies devel- 
oped to a degree that the Senate Committee on Inter- 
state and Foreign Commerce undertook hearings, com- 
mencing in May, 1958, to determine the problems that 
existed in providing television service to smaller commu- 
nities. Following the Senate Committee’s announcement 
of hearings on the subject, and undoubtedly prodded by 
that announcement, the Commission finally called a halt. 
On May 22, 1958 it announced a Notice of Inquiry (Docket 
No. 12443) into the “Impact of Community Antenna Sys- 
tems, TV Translators, TV ‘Satellite’ Stations and TV ‘Re- 
peaters’ on the Orderly Development of Television Broad- 
casting”. The Commission’s Notice analyzed some of the 
problems which existed and permitted interested parties 
to file written comments on a series of problems which 
were included in the Notice. No further action has heen 
taken by the Commission in this proceeding. 


In rejecting Appellant’s protest of the microwave 
grants challenged here, the Commission, as we have 
noted, purported to have great difficulty in apprehending 
how these grants might harm Appellant. In its Notice of 
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Inquiry the Commission clearly recognized the problems 
and had no difficulty showing how stations in such small 
communities as Helena might be injured to the point of 
their destruction by Commission policies. Indeed, the 
Commission set forth as a basis for its Inquiry the 
identical facts that Appellant had alleged as grounds for 
the necessity of a hearing on Montana Microwave’s ap- 
plications. Thus, the Commission Notice of Inquiry in- 
cluded the following: 


“In a small city which receives service from a tele- 
vision station assigned to the local city or to a nearby 
city a CATV system provides national network and 
other national program services brought in from 
distant stations located in larger markets where the 
major networks have basic affiliates. The television 
station in the local community is unable to obtain or 
provide more than a minimal amount of network pro- 
gramming and, at best, can furnish only a single 
source of programs. Being located in an economic 
fringe area, the station has difficulty achieving suc- 
cessful financial operation. 


“According to allegations submitted to the Com- 
mission, one of the principal factors affecting the 
ability of the station to operate successfully is the 
substantial diversion of audience to the network and 
other nationally distributed programs carried over 
the CATV system which may have two, three, four 
or even five operating channels. The CATV system 
obtains the programs provided to subscribers by off- 
the-air pickup and pays nothing for the use of those 
programs. It is also alleged that advertising spon- 
sors of network and other nationally distributed pro- 
grams thus secure local audiences without additional 
expense, and accordingly have no incentive to buy 
time on a local station for carrying the programs 
brought in from the outside. This is said to have a 
bearing on the ability of the local television station 
to secure network programs and also to secure suf- 
ficient audience to induce the support of local broad- 
casters.” 





14 


At the same time the Commission took cognizance of 
the fact that particularly damaging to local television 
broadcast stations was its policy of granting microwave 
relay facilities to enable CATV systems to import the 
signals of distant metropolitan stations. As a necessary 
consequence of the Inquiry the Commission publicly an- 
nounced that it would cease granting such microwave 
applications where they would merely service and abet 
CATV systems, operating in communities where local 
television broadcast stations existed. This “freeze” of 
microwave applications was upheld by this Court in Mesa 
Microwave, Inc. v. Federal Communications Commission, 
(decided December 24, 1958, not yet reported). 


The intensive Inquiry of the Senate Committee, which 
had before it testimony from local broadcasters in Mon- 
tana, Wyoming, Idaho, Texas, West Virginia, and Massa- 
chusetts, has resulted in a Staff Report dated December 
30, 1958. The Staff Report is a sober comprehensive an- 


alysis of the problems which are involved and of the 
Commission’s consideration of these problems. It includes 
severe criticism of the Commission. The essential and 
obviously valid criticism is that the Commission was pro- 
ceeding over a period of many months to authorize micro- 
wave radio relay facilities on a fictitious basis, and with- 
out giving any consideration to the fact that it was over- 
turning the television allocation plan and replacing a 
system of free, local television broadeasting with a sys- 
tem built on CATV systems, utilizing microwave facili- 
ties. As to this the Staff Report commented that (pp. 
95-26) “it seems incredible that the Commission, charged 
with broad statutory authority over the entire field of 
radio-television service, appears to be on the verge not 
only of acquiescing in such changes but actually encour- 
aging them without ever facing up to a decision of the 
underlying policy questions involved.” The Staff Report 
concluded (p. 52): 
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“Tt would appear that the Commission, in the past, 
has dealt with these microwave applications on a 
much too narrow basis, simply looking to see whether 
the usual financial, character, technical, and other 
standards relative to a true common carrier situa- 
tion are met. It should shed its blinders and take a 
careful look, in each case, at the ultimate use to which 
the proposed microwave facilities are to be put. 
Where the primary purpose of constructing such fa- 
cilities is to feed distant signals to CATV systems, 
the Commission should determine what the resulting 
impact would be on other television services, existing 
or proposed. 


“Since the Commission has recently granted per- 
manent status to private microwave facilities built 
by local stations to make network service available 
to their viewers—a commendable result, but one long 
overdue—the asserted common carrier status of the 
special microwave facilities servicing CATV systems 
has becoine even more tenuous than it originally was. 
It is true that they purport to hold themselves out as 
ready to serve all comers, but when stations have the 
option of building their own more economical systems, 
it seems clears that in most cases their customers will 
be limited to community antenna operators—who in 
many cases are directly interested in the alleged com- 
mon carrier. Realistically, therefore, the applications 
for microwave frequencies in cases of this kind should 
be regarded as being as much for a single private 
use as an application by a broadcaster for authority 
to build his own microwave link—thus avoiding the 
distortion likely to result from the routine applica- 
tion of common-ecarrier principles. The ultimate ques- 
tion must be whether the public interest will be ad- 
vanced by granting the frequencies applied for, and 
it certainly cannot be decided correctly without first 
determining what the consequences on the public’s 
television service are likely to be. In some instances, 
perhaps, it may even be necessary for the Commis- 
sion to reconsider grants heretofore made where it 
clearly appears that the carriers have functioned, and 
will continue to function, only as auxiliaries to CATV 
systems for the purpose of carrying the signals of one 
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or more stations into another station’s primary serv- 
ice area, with the competitive results discussed 
above.” * 


Appellant's Efforts to Obtain a Stay. When the Com- 
mission announced in May, 1958 its determination to 
conduct an Inquiry into the overall problems and that 
as a necessary consequence it would refuse to act upon 
further microwave applications until the Inquiry was 
concluded, Appellant had pending (since April 25, 1958) 
a Petition requesting the Commission’s reconsideration 
of its denial of Appellant’s protest of the challenged 
grants. Appellant reasonably concluded that the Com- 
mission, in the light of its Inquiry, would not permit the 
microwave stations to be built and operated at a time 
when the Commission was undertaking to determine 
whether grants of this character could be considered in 
the public interest. 


As months went by and the Commission failed to take 
action on Appellant’s Petition, Appellant became alarmed 
that the Commission was freezing, not the grants to 
Montana Microwave, but Appellant’s Petition for Recon- 
sideration. Accordingly, on October 24, 1958 Appellant 
addressed a letter (R. 109-110) to the Commission (serv- 
ing Montana Microwave with copies) which pointed out 
what appeared to be the self-evident consequences of the 
Commission’s Notice of Inquiry, its announcement of a 
freeze on new microwave radio relay facilities, and the 
pendency of Appellant’s Petition for Reconsideration. 
Appellant expressed its belief that the Commission could 
not, consistent with its Inquiry, permit Montana Micro- 
wave to commence operation of any microwave relay sta- 
tions until such time as the issues in the Inquiry had 
been determined. It pointed out that Montana Micro- 
wave nevertheless had authority to construct the stations 


* Appellant attached to its moving papers copies of the Staff 
Report, which are thus available to this Court. 
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and that the Commission’s permitting this authority to 
stand might encourage Montana Microwave to expend 
monies building its stations, and thus put Montana Micro- 
wave in a position later to urge its investment as a rea- 
son why it should be permitted to commence their oper- 
ation. Appellant said that under the circumstances it 
seemed obviously desirable as a matter of practical ad- 
ministration for the Commission immediately to suspend 
the authority to construct the microwave facilities. 


On October 27 the Commission responded (R. 111) that 
Appellant was correct in believing that “pending final dis- 
position of [Appellant’s] Petition aforementioned, Mr. 
Edmiston [Montana Microwave] proceeds at his peril and 
gains no advantage through any action which he may take 
to implement the authorized construction.” Appellant was 
thus further led to believe that the Commission would not 
permit Montana Microwave to commence operations while 
the Inquiry was unresolved. 


The Commission’s continued inaction, coupled with 
knowledge coming to Appellant’s attention that Montana 
Microwave was proceedinng to construct its stations, in- 
duced Appellant to take further action. Commission 
Rules governing most types of radio stations (and all 
types of broadcast stations) require Commission author- 
ization both to construct the facility, and thereafter to 
operate the facility after it has been constructed. Part 
21 of the Commission’s Rules governing the operation 
of microwave radio relay facilities requires only Com- 
mission approval of the construction of the facilities; 
after they are built the Rules permit their operation, 
without any further Commission action or consent, pro- 
vided only there is filed with the Commission an appli- 
cation for a license. 


Appellant accordingly filed a Petition on November 25, 
1958, praying that the Commission use available authority 
at its disposal to prevent the operation of Montana Micro- 
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wave’s relay stations. Appellant’s Petition pointed out 
that the Commission might conclude as a result of its 
Inquiry that the operation of stations such as Montana 
Microwave proposed were per se contrary to the public 
interest or that, in the alternative, the Commission might 
conclude that such operations could be authorized only 
if, after a hearing focused on the impact of such oper- 
ations on local television broadcasting, the Commission 
could conclude that they were in the public interest. 
In all events, Appellant asserted its belief that the Com- 
mission was obligated to preserve the status quo until 
the basic policy problems in Docket No. 12443 could be 
decided. Appellant stressed its belief that the Commis- 
sion’s determination to undertake the Inquiry necessarily 
supposed that the Commission would not, until final policy 
was determined, increase the threat or worsen the harm 
to local television broadcast stations such as Appellant’s 


KXLJ-TV. 


Concurrently with the Commission Order denying 
Appellant’s Petition for Reconsideration the Commission 
entered a further Order denying its Petition for Stay. 
The Denial was predicated upon aAppellant’s alleged 
failure to show any irreparable injury to itself or any 
irreparable injury to the public. (R. 136-137). 


Present Status and Request for Relief. On January 31, 
1959 (following this Court’s denial of temporary relief) 
Appellant’s station went dark. Helena, Montana, now has 
no local television broadcast service and thousands of per- 
sons in the areas are now the owners of television sets 
which can receive no television signals. 


Appellant cannot, for financial reasons, resume as a 
local television broadcast station in Helena, so long as 
the Helena CATV system is able to offer to subscribers 
programs which it imports from Spokane. The forseeable 
losses would be beyond Appellant’s ability to bear. Ap- 
pellant will be provided effective relief only if this Court 
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strikes down the Commission’s original grants of author- 
ity to Montana Microwave upon which its legal authority 
to operate rests. 


Appellant believes that this candid statement of the 
issues is desirable. A determination by this Court that 
the Commission erred in denying Appellant a hearing, but 
refusing to grant Appellant relief against the importa- 
tion of signals via Montana Microwave from Spokane, 
would be ineffective. It is Appellant’s desire to restore 
its station to the air at the earliest possible moment. 
This is what the public interest requires. The substantive 
and practical issue before this Court is, not whether the 
Commission erred in denying Appellant’s Protest, but 
whether the Commission erred in originally granting the 
applications of Montana Microwave. 


STATUTES INVOLVED 


Pertinent portions of the Communications Act of 1934 
(48 Stat. 1064, 47 U.S.C. sec. 151 et seq.), are as follows: 


“Section 303. 


Except as otherwise provided in this chapter, the 
Commission from time to time, as public convenience, 
interest, or necessity requires, shall— 


(a) Classify radio stations; 


(b) Precribe the nature of the service to be ren- 
dered by each class of licensed stations and each 
station within any class; 


(c) Assign bands of frequencies to the various 
classes of stations, and assign frequencies for each 
individual station and determine the power which 
each station shall use and the time during which it 
may operate; 

® * * 


(g) Study new uses for radio, provide for experi- 
mental uses of frequencies, and generally encourage 
the larger and more effective use of radio in the 
public interest ;” 
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“Section 309(a)— 


If upon examination of any application provided 
for in section 308 of this title the Commission shall 
find that public interest, convenience, and necessity 
would be served by the granting thereof, it shall 
grant such application.” 


“Section 309(c)— 


When any instrument of authorization is granted 
by the Commission without a hearing as provided in 
subsection (a) of this section, such grant shall re- 
main subject to protest as hereinafter provided for 
a period of thirty days. During such thirty-day pe- 


riod any party in interest may file a protest under 
oath directed to such grant and request a hearing on 
said application so granted. Any protest so filed 
shall be served on the grantee, shall contain such 
allegations of fact as will show the protestant to be 
a party in interest, and shall specify with particu- 
larity the facts relied upon by the protestant as 
showing that the grant was improperly made or 
would otherwise not be in the public interest. The 
Commission shall, within thirty days of the filing of 
the protest, render a decision making findings as to 
the sufficiency of the protest in meeting the above 
requirements ; and, where it so finds, shall designate 
the application for hearing upon issues relating to 
all matters specified in the protest as grounds for 
setting aside the grant, except with respect to such 
matters as to which the Commission, after affording 
protestant an opportunity for oral argument, finds, 
for reasons set forth in the decision, that, even if 
the facts alleged were to be proven, no grounds for 
setting aside the grant are presented. * * °” 


“Section 3 


For the purposes of this chapter, unless the context 
otherwise requires— 


(h) ‘Common carrier’ or ‘carrier’ means any per- 
son engaged as a common earrier for hire, in inter- 
state or foreign communication by wire or radio or 
in interstate or foreign radio transmission of energy, 
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except where reference is made to common carriers 
not subject to this chapter; but a person engaged in 
radio broadcasting shall not, insofar as such person 
is so engaged, be deemed a common carrier.” 


STATEMENT OF POINTS 


1. The Commission’s grant of the Montana Microwave 
applications violated Section 309(a) of the Communica- 
tions Act in that it was not based on a consideration of 
all relevant and pertinent facts bearing on the public 
interest. Clarksburg Pub. Co. v. Federal Communications 
Commission, 96 U.S. App. D.C. 211, 225 F. 2d 571 (1955). 


2. It was error for the Commission to grant any appli- 
cation, as meeting the public interest, convenience and 
necessity standard of Section 309(a), without considering 
the effect such grant would have upon an existing licensee 
and local television broadcast service. 


3. It was error for the Commission to grant the appli- 


cations of Montana Microwave without a hearing and over 
Appellant’s opposition, including allegations that the nec- 
essary effect of such grant would be to force Appellant 
off the air and deprive Helena of local television broad- 
cast service. 


4. The Commission was not legally compelled to accord 
Montana Microwave common carrier status, and its grants 
to that applicant are not consistent with Section 3(h) of 
the Communications Act in that the Commission has ac- 
corded common carrier status to one not a common car- 
rier in the ordinary sense of that term. 


5. Even if the Commission was legally bound to con- 
sider Montana Microwave as a common carrier, it was 
nevertheless required to consider the effect which the 
grants to it would have on local television broadcasting. 


6. The Commission violated its statutory duty under 
Section 303 to encourage the wider use of radio in making 
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grants of purported one-customer, common earrier facil- 
ities without considering the impact on broadcasting. 


ld 


7. The Commission was arbitrary and capricious in 
permitting Montana Microwave to commence operations 
and in denying Appellant’s petition for reconsideration 
during the pendency of its Inquiry (Docket No. 12443) 
designed to determine the impact on local television 
broadcasting stations by CATV where fed by microwave 
relay with programs from distant communities. 


8 The Commission’s denial of Appellant’s protest filed 
under Section 309(c) of the Communications Act was a 
violation of that Section in that Appellant’s protest ad- 
vised the Commission with adequate particularity how, 
why, and to what extent Appellant and the public would 
suffer from the protested grants. Federal Broadcasting 
System v. Federal Communications Commission, 97 U.S. 
App. D.C. 293, 231 F. 2d 246. 


SUMMARY OF ARGUMENT 


I. Section 309(a) authorizes the Commission to grant 
only those applications for radio facilities which it finds 
would serve the public interest, convenience, and neces- 
sity. Here the Commission found that grants of micro- 
wave radio relay facilities would serve the public interest 
though they were solely intended to enable a Helena 
CATV system to import into Helena the signals of dis- 
tant metropolitan television stations. The Commission 
made its determination, concededly not on the basis of 
any appraisal or evaluation of all the effects of the grants, 
but on the ground that it was prohibited from considering 
that such grants might destroy both Appellant and all 
possibilities for local television broadcast service in 
Helena. 


The Commission considered it was unnecessary to hold 
the hearing demanded by Appellant to establish its alle- 
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gations that the effect of the grants would be to deprive 
Helena of local television broadcast service. The Com- 
mission was willing to assume the truth of these allega- 
tions, but held that, even so, it was legally precluded 
from any consideration of the fact that local television 
broadcasting would be destroyed. This result is, on its 
fact, unsound and, as a Senate Committee Staff Report 
termed it, “incredible”. 


There is no warrant in law for believing that the Com- 
mission, charged with the statutory duty of encouraging 
broadcasting, is thus restricted and frustrated in the 
discharge of its duties. The Commission is not com- 
pelled by Section 309(a) to find that the grant of an 
application would serve public interest if its result would 
be the destruction of local broadcasting. To the contrary, 
it is compelled, before it may grant any application under 
Section 309(a), to consider its effects on local broadcast- 
ing and existing television licensees. 


The Commission reasoned that it was acting upon the 
application of a common carrier, and that the loss of 
television broadcast service in Helena would be the result 
of competition to Appellant’s station from the applicant’s 
customer, not from the applicant. It held that it was 
debarred from considering this type of competition when 
it applied the standards of Section 309(a) to an applica- 
tion by a common carrier. It further held that it was 
bound to treat the applicant as a common carrier because 
the applicant professed a willingness to serve all which 
was considered to be the true and exclusive test of com- 
mon earrier status. These holdings are seriously erro- 
neous. Their obvious net effect is to require the Com- 
mission to pass upon applications under Section 309(a) 
without considering what it is doing. 


A. It is the Commission which must determine, not 
the applicant which can proclaim, common carrier status. 
The Commission was not bound to recognize the applicant 
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as 2 common carrier simply because the applicant pro- 
fessed on paper a willingness to serve all. The Commis- 
sion was required to look behind the profession to see 
whether there was any public to be served or otherwise 
any validity to the claim of common carrier status. Under 
principles of law applied by administrative agencies, in- 
cluding the Commission, there was demonstrably no basis 
for recognizing common carrier status. It was obvious 
from the face of the application that its sole purpose and 
intent was to enable the Helena CATV system to import 
‘nto Helena the programs of Spokane television stations. 
The Helena CATV system owned all the “common car- 
rier’s” physical facilities, and would be its only customer. 
The applicant was a mere instrumentality of the CATV 
system, not a common carrier in the ordinary sense of 
the term. In any event, it could be only the granting of 
the application, not the making of the application, which 
accorded common carrier status, and in determining 
whether to make the grant (and thus accord the status) 
the Commission should have considered all its effects, 
including the consequent loss of local television broadcast 
service. 


B. Even in the incorrect view that the Commission 
was required to regard applicant as a common carrier, 
the Commission was not precluded from considering, but 
was still bound to consider, all the effects of the grant. 
It would be bizarre to think that Congress both entrusted 
to the Commission the duty of fostering local broadeast- 
ing and then so bound its hands that the Commission 
was forced to grant even those common carrier applica- 
tions which would destroy local broadcasting. When con- 
sidering whether the public interest is served by the 
grant of an application—common carrier or otherwise— 
the Commission must consider, at a minimum, all those 
aspects of the public interest within its own special sphere 
of competence and responsibility. No Court has inter- 
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preted the public interest standard of Section 309(a) as 
constricting because the applicant may be given one legal 
classification rather than another. 


II. It was arbitrary and capricious for the Commis- 
sion to permit Montana Microwave to commence in Janu- 
ary 1959 those operations which the Commission had as- 
sumed would destroy Appellant. In May 1958 the Com- 
mission instituted a general inquiry (not yet resolved) 
into the effect on local broadcasters of such grants as 
those here involved, and had announced, as a necessary 
consequence, a “freeze” on further grants of microwave 
facilities. It was capricious and discriminatory adminis- 
tration to permit Appellant to be subjected to a form of 
competition which, seven months before, it had deter- 
mined was possibly not in the public interest and required 
review. 


III. The Commission erred in denying Appellant’s pro- 
test for alleged lack of particularity. Appellant’s protest 
adequately disciosed genuine merit in its position. This 
is conclusively established by the Commission’s own con- 
duct in subsequently predicating a general inquiry on the 
basis of facts substantially similar to the allegations in 
Appellant’s protest. The Commission’s successful argu- 
ments to this Court in Mesa Microwave further confirm 
that Appellant’s protest had genuine merit, disclosed with 
adequate particularity. 


ARGUMENT 


I. The Commission’s Grant of the Microwave 
Applications Was Violative of Law 


Under Section 309(a) of the Communications Act of 
1934, the Commission may grant applications only if it 
finds that “public interest, convenience and necessity 
would be served by the granting thereof.” In Clarksburg 
Pub. Co. v. Federal Communications Commission, 96 U.S. 
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App. D.C. 211, 225 F. 2a 571 (1955), this Court empha- 
sized the importance of the Commission’s statutory func- 
tion in determining whether the grant of any particular 
application would serve public interest, convenience and 
necessity. A “eonsidered finding” is required; public in- 
terest considerations should be “thoroughly explored”; it 
is not sufficient merely to determine that an applicant is 
“legally, technically and financially qualified” to receive 
the grant; “unless the Commission is properly assured 
that its action will serve the public interest, it should not 
make any grant.” In Mansfield Journal Co. V. Federal 
Communications Commission, 86 U.S. App. D.C. 102, 106, 
180 F. 2d 28, 34 (1950), this Court observed that Congress 
did not restrict the Commission’s function under Section 
309(a) to that of a “traffic policeman with power to con- 
sider merely the financial and technical qualifications of 
the applicant”. It, rather, demanded that the Commission 
consider, as to each application, all relevant, pertinent 
facts which bear upon the public interest. See, also, Fed- 
eral Communications Commission v. Pottsville Broadcast- 
ing Co., 309 U.S. 134 (1940). “If the requirements of 
public interest are to be satisfied the Commission must 
consider not only the public benefit from the operation 
of the new station, but also any public loss which it may 
occasion. Only by such a balancing can the Commission 
reach a legally valid conclusion on the ultimate question 
of public interest.” Democratic Printing Company V. 
Federal Communications Commission, 91 U.S. App. DC: 
72: 202 F. 2d 298, 301. (1952). 


Here, the Commission failed adequately to discharge 
sts statutory duties under Section 309(a) in granting the 
challenged applications of Montana Microwave. Those 
applications disclosed upon their face that their sole pur- 
pose and result would be to enable the Helena CATV sys- 
tem to import the signals of distant Spokane television 
stations. The Commission was further confronted with 
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Appellant’s allegations (which it assumed were true) that 
Appellant’s station KXLJ-TV would be forced from the 
air by a grant of the applications. Nevertheless, the Com- 
mission found and concluded that a grant of the appli- 
cations would serve the public interest, convenience and 
necessity. (R. 51). 


It is plain that the Commission did not rest this ulti- 
mate finding on the basis of any factual inquiry. It re- 
jected Appellant’s pleas for a hearing. Nor did it predi- 
eate this ultimate finding on any appraisal or evaluation 
which involved its experience or expert judgment in the 
communications field. Rather, it predicated its finding 
solely and exclusively on legal principles. Thus, the Com- 
mission can draw no comfort in this case from its assumed 
expertise and accumulated experience. This Court is at 
least as competent as the Commission to determine the 
soundness of the legal principles which the Commission 
deemed applicable. 


The legal principles on which the Commission acted 
are essentially twofold: (1) The Commission concluded 
it was legally powerless to make its own determination 
whether to recognize Montana Microwave as a common 
carrier. As it explained later in denying Appellant’s 
protest (R. 93), it believed that common carrier status 
depended solely upon whether Montana Microwave pro- 
fessed a willingness to serve all who desire service. Since 
Montana Microwave in its application made such a pro- 
fession, the Commission was thereby bound and could not 
refuse to accord it common carrier status. (2) The Com- 
mission’s related conclusion was that Appellant suffered 
no injury from the operations of Montana Microwave, 
but only from the operations of its customer. The Com- 
mission believed it would be arbitrary, capricious and 
discriminatory to give consideration to competitive effects 
which Appellant suffered from a customer of a common 
carrier (R. 93). In this view, injury to Appellant was 
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not of legal relevance to its consideration of the micro- 
wave applications. 


The Commission, in our respectful submission, erred 
in granting the applications upon these assumed legal 
principles. The quality of the Commission’s error is pre- 
cisely similar to that which this Court laid bare in C. J. 
Community Services, Inc. v. Federal Communications 
Commission, 100 U.S. App. D.C. 379, 246 F. 2d 660 
(1957). There, the Commission issued to a “booster” 
station an order requiring it to cease and desist from 
operations, taking the view that it lacked discretion to 
do otherwise, once it was established that the booster was 
operated in violation of law. But this Court held that 
“the Commission acted mistakenly in its belief that it 
lacked discretion to withhold the issuance of a cease and 
desist order, and upon this point the Commission’s order 
must be reversed.” Here, similarly, the Commission acted 
mistakenly in concluding that it had no discretion either 
to evaluate Montana Microwave’s claim to common car- 
rier status, or to consider the injury to Appellant and 
the public which a grant would cause. 


A. The Commission Was Not Legally Compelled to 
Accord Montana Microwave Common Carrier Status 


The Commission’s view that it was bound to accept 
Montana Microwave at its own evaluation as a “com- 
mon carrier” is erroneous. If Montana Microwave is now 
a “common carrier” as to its Spokane-Helena service, it 
achieved that status solely and exclusively because the 
Commission granted its challenged applications under 
Part 21 of the Commission’s Rules and Regulations (Vol. 
I, Part 2, Pike & Fischer, Radio Regulation, page 71:11). 
Section 21.0 of Part 21 states that the “purpose of the 
rules and regulations in this part is to prescribe the 
manner in which portions of the radio spectrum may be 
made available for the use of radio for domestic com- 
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munication common carrier operations which require 
transmitting facilities on land” (emphasis added). Under 
this Part 21, Montana Microwave, as a would-be “com- 
mon carrier” applied on the relevant form (FCC Form 
401) for a permit to construct radio stations, to be used 
to relay television broadcast programs. 


The Commission’s grant of such an application alone 
enables microwave companies to claim recognition and 
status as a common carrier. There is no microwave com- 
mon carrier until the Commission recognizes and creates 
it by granting an application after making the findings 
required by Section 309(a). But the Commission has 
failed to recognize this truth and has thereby curiously 
and seriously restricted its own function and power under 
Section 309(a). The Commission starts with the mistaken 
premise that it is confronted with an application by one 
already a common carrier in law, and then deduces from 
this false premise restrictions on its ability to evaluate 
and apply the statutory standard of Section 309(a). It 
cannot consider that the competitive effects of granting 
a microwave application under Section 309(a) would 
prejudice the public interest because, if it grants the 
application, it will have created a common carrier. Its 
own act in applying Section 309(a) is thus given as the 
reason why its powers in applying the section are narrow- 
ly circumscribed. 


The sole definition of a “common carrier” contained in 
the Communications Act is that in Section 3(h) which 
provides that: “‘common carrier’ or ‘carrier’ means any 
person engaged as a common carrier for hire, in inter- 
state or foreign communication by wire or radio or in 
interstate or foreign radio transmission of energy * * *.” 
With respect to this definition, the Congressional Con- 
ference Committee, which recommended passage of what 
became the Communications Act, noted “that the definition 
does not include any person if not a common carrier im 
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the ordinary sense of the term.” (H. Rept. No. 1918, 73rd. 
Cong. 2nd sess., p. 49, emphasis added). Congress thus 
made it clear, both by the definition it adopted and in 
the underlying legislative history, that it left it largely 
for the Commission to determine what particular activi- 
ties could properly be considered as those of a “common 
carrier”. 


It is important that Congress did not attempt rigor- 
ously to define what constitutes a “common earrier”, but 
left that determination largely to the discretion of the 
Commission. The Commission must recognize that, in de- 
termining whether to impose or refuse status as a “com- 
mon carrier”, it is making a policy decision and not un- 
dertaking the solution of an abstract and purely legal 
problem. Common earrier status should be recognized 
or refused by the Commission only after a careful evalu- 
ation of the practical consequences of its decision and 
only after taking into account those public interest con- 
siderations which are customarily recognized in the mak- 
ing of any policy decision. 


It is clear that the Commission eould refuse to grant 
an application for radio relay facilities under Section 
309(a) if it found that a grant of the application would 
constitute recognition of common earrier status and that 
it was not in the public interest to have a common car- 
rier operative. A Commission which has been eiven eX- 
pansive, not niggardly, powers to administer the field of 
communications (National Broadcasting Co. v. United 
States, 319 U.S. 190), is not required to grant applica- 
tions under Section 309(a) on the theory that the applica- 
tions are those of self-created, not Commission-created, 
“eommon carriers”. The Commission should have recog- 
nized that it is not the applicant, but the Commission 
that determines who shall have “eommon carrier” status. 
This is particularly compelling where the Commission’s 
acceptance of the alleged common carrier status, prior to 
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the grant under Section 309(a), is then interpreted by the 
Commission to preclude it from weighing all aspects of 
the public interest. 


The Commission erroneously abdicated its own func- 
tion when it attributed absolute finality to Montana Micro- 
wave’s assertion in its applications that it was prepared 
to serve all comers. This substitutes the applicant’s self- 
declaration for the Commission’s reasoned judgment, 
based on all the facts. The Commission itself has recog- 
nized in other contexts that there can be no magic in the 
applicant’s own statements that it is holding out to serve 
all comers. 


In Radio Dispatch Service, 16 Radio Regulation 709, the 
license of a common carrier in the Domestic Public Land 
Mobile Radio Service was renewed on the facts pre- 
sented, but a careful inquiry was made to determine 
whether the common carrier, which also operated a truck- 
ing business, was merely adopting the camouflage of a 
carrier in order to have available frequencies for service 
to its own trucking business. Proof of substantial serv- 
ice to third parties, of substantial expenditures to obtain 
customers, and of a substantial public need, was required 
to be shown by the applicant at a hearing before its li- 
cense was renewed. Here, plainly, the Commission was 
examining the bona fides of the “holding out” by the as- 
serted common carrier, necessarily and appropriately do- 
ing what it failed and refused to do in respect of Mon- 
tana Microwave. 


The Interstate Commerce Commission has frequently 
considered the problem whether a claimed common car- 
rier could be accorded that status, and has always held 
that the professed “holding out” has virtually no sig- 
nificance. A holding out, to be effective, must be genuine, 
and cannot be so classed where there is no reasonable ex- 
pectancy that anyone will utilize the services. A.T. ¢ S.F. 
Ry. Co. v. Kansas City Stock Yards Co., 33 I.C.C. 92. 
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Unless there is some appreciable use of a railroad by 
the public, the holding out to carry for all “is merely an 
empty form”. Inland Railway Company, 78 I.C.C. 59. 
When there is no public to serve, or where the public 
cannot avail itself of the line of railroad, the holding out 
is not genuine and has no significance. Second Indus- 
trial Railways Case, 34 1-C.C. 596. In the latter case, the 
Commission also said (p. 600) that in approaching the 
question whether a claimed common carrier status is bona 
fide the motivation of the person claiming the status must 
be taken into account. 


The Interstate Commerce Commission has indicated 
that whether or not there is a “holding out” to serve the 
public is a legal determination which must be made by 
the agency. It cannot be determined simply on the basis 
of an applicant’s oral admission or disclaimer. Ace Truck- 
ing Co., Inc. Contract Carrier Application, 32 M.C.C. 793. 


In H. R. Ritter Trucking Co., Inc., Extension—Paulsboro, 
N. J., 52 M.C.C. 501, 508, the Commission said: “Clearly, 
we may not unquestionably accept the carrier’s disclaimer 
of holding out as determinative of the question.” The 
Interstate Commerce Commission has not only rejected 
claims of a “holding out”; it has also held, despite de- 
nials, that a holding out in fact existed even though it 
was “guarded and surreptitious” rather than “forthright 
and open”. Transportation Activities of Midwest Trans- 
fer Co., 49 M.C.C. 383, 401. 


In the Lake Terminal Case, 50 LC.C. 489, the Com- 
mission considered the claim to carrier status of a com- 
pany, controlled by United States Steel Corporation and 
serving one of its plants, which operated 37 miles of 
railroad, owned 22 locomotives and 343 freight cars, car- 
ried the goods of 34 shippers during the prior year, and 
made annual reports to the Commission as a common 
carrier. The Commission rejected the claim to common 
carrier status, saying (p. 495): 
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“And unless the mere fact that the Lake Terminal 
Railroad Company is incorporated under the general 
railroad law of the State of Ohio, as hereinbefore 
stated, is itself sufficient to make it a common carrier 
in the eye of the law, without regard to its real pur- 
pose and actual relation to the tube company, there 
would seem to be no substantial basis for its claim 
to the status of a common carrier.” 


In Bell Coal & Nav. Co. Application, 223 I.C.C. 433, the 
Interstate Commerce Commission considered a problem 
very parallel to that which confronts the Federal Com- 
munications Commission when a CATV system (or a 
company inspired by a CATV system) applies for recog- 
nition as a common e¢arrier. There, the Bell Company was 
engaged in mining coal on a tributary of the Ohio River, 
and in trunsporting such coal by water to its customers. 
It applied to the Interstate Commerce Commission for a 
certificate as a common carrier by water, to serve from 
its mines to various railroads on the Ohio River. It rep- 
resented that, while most traffic carried would be its own 
coal, its facilities would be accessible and available to 
other coal mines, and that fluorspar and other bulk com- 
modities might be carried for the public. But the Com- 
mission said that “mere expression of willingness to carry 
for others does not transform a private carrier into a 
common carrier. To constitute a common carrier there 
must be a genuine holding out to carry for all, which 
implies among other things, the availability of goods for 
carriage, and the existence, and ownership or control, of 
* * * facilities for such carriage.” The Commission denied 
the application upon the conclusion that it did not con- 
template what “can fairly be regarded as bona fide com- 
mon-carrier service.” 


In the present case the Federal Communications Com- 
mission, as a result of its legal error in believing it was 
bound by the allegations of Montana Microwave, never 
made any factual examination of that company or the 
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validity of its claim to common carrier status. Some in- 
formation about that company was provided in testimony 
before the Senate Committee on Interstate and Foreign 
Commerce. A CATV system, concluding it was undesir- 
able under Commission policy for the CATV system to 
be the sole or controlling owner of the microwave com- 
pany took steps to interest others in furnishing the serv- 
ice, providing both technical and legal counsel. The own- 
ers of both the Kalispell and Missoula television broad- 
east stations found that, when they sought to negotiate 
with Montana Microwave, they were referred to the Mis- 
soula CATV system. The Staff Report’s restrained state- 
ment was that the “Committee heard testimony that Mon- 
tana Microwave is in fact closely related to Missoula TV 
Cable Company, the local community antenna system, and 
that the latter dominates some phases of the earrier’s 
activities.” (Staff Report, p. 25). 


The Staff Report commented on the Commission’s ap- 


parent bias in favor of granting microwave facilities for 
CATV systems, referring to the Commission’s “permit- 
ting the construction of microwave facilities by persons 
who, while holding themselves out as willing to act as 
common carriers, seem largely motivated by the desire 
to service one or more CATV systems. The Commis- 
sion’s willingness to promote this kind of development 
seems striking when compared with its long delay, despite 
inquiries in hearings of this committee, in granting per- 
manent authority to broadcasters to construct their own 
private microwave facilities to bring network service at 
rates they could afford. It finally took action on this mat- 
ter last summer, after considering it for nearly 4 years.” 
(Staff Report, p. 32). In its conclusion (quoted in more 
detail, supra p. 15), the Staff Report pointed out that the 
Commission had dealt with microwave applications “on 
a much too narrow basis” and that it should “shed its 
plinders and take a careful look” at each individual case. 
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In the case at bar we respectfully submit the Com- 
mission committed clear legal error, in derogation of its 
own functions, in concluding that it was bound by Mon- 
tana Microwave’s ipse dizit that it was a common Car- 
rier holding itself out to serve all. Only when the self- 
assumed and erroneously accepted “common carrier” 
status is stripped away from Montana Microwave can the 
Commission’s action appear in true perspective. Montana 
Microwave was merely the private instrumentality by 
which the Helena CATV system sought to increase vastly 
its competitive position vis-a-vis Appellant. The only 
purpose of the application was to enable the Helena 
CATV system to import into Helena the programs of 
distant Spokane stations by the use of relay facilities 
which the CATV system itself would own. The application 
inevitably posed the question whether it was in the public 
interest to permit the CATV’s system’s importation of 
programs when the result would be to force Appellant 
from the air and deprive the entire Helena area public 
of its only free, local broadcast service and a large seg- 
ment of its only means of viewing television programs. 
By putting on blinders, ignoring realities, and accepting 
the common carrier fiction, the Commission refused to 
deal with the obvious and critical public interest ques- 
tions. 


B. The Commission, in Concluding the Challenged 
Grants Served the Public Interest, Could Not Ex- 
clude Their Effect on Appellant and its Public 
Service Even if the Applicant Was a Common 
Carrier 


The Commission’s conclusion that a grant of the Mon- 
tana Microwave applications would serve public interest, 
convenience, and necessity is insupportable even if we 
accept the view that the applicant was a common car- 
rier. The Commission was still required carefully to 
weigh and appraise all facets of the public interest, and 
could not proceed on a legal theory which totally excluded 
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the most important factors constituting the public in- 
terest. The Commission erred in believing it could not 
consider the economic effect of the grants on Appellant 
or the public served by it. It erred in holding that, even 
if Appellant was correct that local television broadcasting 
could not survive in Helena, it would nevertheless be 
“arbitrary, capricious and discriminatory” to take this 
factor into account. 


This holding of the Commission is contrary to holdings 
of this Court both before and after the decision of the 
Supreme Court in Federal Communications Commission 
y. Sanders Brothers, 309 U.S. 470 (1940). See Carroll 
Broadcasting Company V. Federal Communications Com- 
mission, App. D.C. , 259 F. 2d 440 (U.S. Ct. App. 
D.C. 1958). This Court has noted that “economic injury 
to a licensee can be relevant on the issue of public in- 
terest.” Colorado Radio Corporation v. Federal Commu- 
nications Commission, 73 App. D.C. 225, 118 F. 2d 24, 25 
(1941). And in Tri-State Broadcasting Company v. Fed- 
eral Communications Commission, 68 App. D.C. 292, 107 
F. 2d 956, 957, (1939), this Court said: “... this char- 
acter of competition [destructive and ruinous] may affect 
the public interest, convenience and necessity under which 
the Commission must act.” There is nothing in these 
eases to suggest that the “public interest” criterion sharp- 
ly constricts if the applicant can be put in the “common 
carrier” pigeonhole. 


The Commission’s view, were it correct, would render 
virtually impossible the Commission’s effective discharge 
of its duties. It is incredible to believe that Congress 
legislated so badly as, in effect, to forbid the Commis- 
sion’s examining and weighing the consequences of its 
own actions. It was not compelled to interpret the “pub- 
lic interest” narrowly simply because it believed Montana 
Microwave was a common carrier. 
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The Commission is charged with the statutory duty to 
“venerally encourage the larger and more effective use of 
radio in the public interest” (Section 303(g) of the Com- 
munications Act, 47 U.S.C. sec. 303(g)). It would prob- 
ably agree that its most important single duty in the last 
decade has been to fashion suitable ground-rules on which 
television broadcasting could flourish and expand in 
service to the public. Among its announced goals in 
fashioning these ground-rules, under the Communications 
Act, it set as its first and second objectives (1) the provi- 
sion of at least one television service to all parts of the 
United States, and (2) the provision to each community 
of at least one television broadcast station. (Sixth Report 
on Television Allocations, Vol. 1, Part 3, Pike & Fischer 
Radio Regulations, 91:601). It has historically recog- 
nized that the provision of local service for a community 
is the chief desideratum, not merely the provision of a 
service originating elsewhere. In National Broadcasting 
Company v. United States, 319 U.S. 190 (1943) the Su- 
preme Court said “the avowed aim of the Communica- 
tions Act of 1934 was to secure the maximum benefits of 
radio to all of the people of the United States.” 


We do not believe that the Commission would assert, 
to this Court or elsewhere, that it lacks responsibility or 
concern for local television broadcasting. It is clear be- 
yond argument that it does have responsibilities, and of 
the most serious nature, for creating appropriate basic 
conditions upon which broadcasting can flourish. It may 
not have a particularized concern, on an ad hominem 
basis, for the economic welfare of any individual broad- 
easter. But it has, in other contexts, repeatedly recognized 
a general responsibility to create sound economic and 
competitive conditions, and that the public interest can- 
not be served unless it does so. E.g., Second Report on 
Deintermixture, 13 Pike & Fischer Radio Regulation 1571. 


Yet, in the instant case, the Commission has washed its 
hands of any responsibility for local television broadcast- 
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ing in Helena. It held that it was compelled by law, in 
acting upon Montana Microwave’s applications, to eX- 
clude from consideration the effects of their grant upon 
the health of local broadcasting. In this view, the Com- 
mission would have to approve microwave applications 
on a showing of some public advantage, however slight, 
and even though the approval of such applications would 
destroy local broadcasting, as Appellant’s station was 
destroyed. We believe the Commission is not so restricted. 
To the contrary, we believe it is patently illegal for the 
Commission to grant such applications as those of Mon- 
tana Microwave without weighing all public interest fac- 
tors, including such a highly relevant and important fac- 
tor as damage to or destruction of local broadcasting. 


The Commission, in granting the challenged applica- 
tions, necessarily had to make the finding required by 
Section 309(a) that the “public interest, convenience and 
necessity” would be served thereby. When the Supreme 
Court has considered this eriterion of Section 309(a), it 
has held that the standard was not so indefinite as to be 
unconstitutional, but it has not suggested any exclusionary 
factors of “public interest” which the Commission could 
not consider. Federal Radio Commission v. Nelson Bros. 
Co., 289 U.S. 266; National Broadcasting Co. v. United 
States, 319 U.S. 190. There is no authority which we can 
discover for supposing that damage to local broadeasting 
is not a highly important facet of the public interest. It 
becomes no less so because the Commission acts on what 
we are here assuming is the application of a “common 
carrier”. 


Common carriers are customarily not permitted to enter 
the field of public service, or expand their service in the 
field, unless they establish to the satisfaction of the au- 
thorizing agency that “public convenience and necessity” 
(in the phrasing of the usual statutory language) would 
be served by their proposed operations. All the public 
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advantages and detriments involved in any given appli- 
cation must be weighed. We are unaware of any case in 
the common carrier field which squarely holds that certain 
disadvantages to the public, though potentially severe, 
should be excluded from consideration in approving an 
application by a would-be common carrier. 


An administrative agency, in passing upon an applica- 
tion for an authorization by a given common carrier, 
must take into account the interests of other types of 
common carriers subject to its jurisdiction. Thus, the 
Interstate Commerce Commission, acting under a “public 
convenience and necessity” standard, grants or denies 
motor or rail carrier applications only after considering 
the effect on all other carriers. E.g., Interstate Commerce 
Commission v. Parker, 326 U.S. 60; Schaffer Transporta- 
tion Company v. United States, 355 U.S. 83. In Matter 
of Mackay Radio and Telegraph Company, Inc. (Docket 
No. 8777), the Federal Communications Commission 
granted applicant Mackay the right to establish direct 
radio telegraph circuits to Holland and Portugal but only 
after considering the effect upon cable companies as well 
as radio telegraph carriers. See Federal Communications 
Commission v. RCA Communications, Inc., 346 U.S. 86. 


It is proper for one agency to take into account the 
effect on carriers regulated by another agency. Thus, 
railroads not infrequently are permitted to intervene in 
certification proceedings before the Civil Aeronautics 
Board, and the Board has not refused to take into account 
their interests. See Investigation of Large Irregular Car- 
riers, CAB Docket No. 5132. The Interstate Commerce 
Commission had entertained complaints by air carriers 
that railroads have engaged in unfair competitive prac- 
tices. All American Airways, Inc. v. Abilene & S. Ry. Co., 
297 I1.C.C. 313. In National Coal Association v. Federal 
Power Commission, 89 U.S. App. D.C. 135, 191 F. 2d 462, 
this Court held that, when the Federal Power Commis- 





40 


sion considered an application for a natural gas pipe- 
line, the economic effect on the National Coal Associa- 
tion’s members, on the United Mine Workers, and on the 
Railway Labor Executives Association involved considera- 
tions which might well be part of the complex out of 
which the Commission’s judgment as to public convenience 
and necessity arises. Cf. City of Pittsburgh v. Federal 
Power Commission, 99 U.S. App. D.C. 113, 237 F. 2d 741. 


The Supreme Court indicated in Chicago & Southern 
Air Lines v. Waterman 8.8. Corp., 333 U.S. 103, that the 
Civil Aeronautics Board was not confined, in determining 
whether certification of foreign air routes served the 
public convenience and necessity, to matters of trans- 
portation. Purcell v. United States, 315 U.S. 381, uphold- 
ing a decision of the Interstate Commerce Commission, 
renders it doubtful whether the Interstate Commerce 
Commission is strictly confined to transportation consid- 
erations. That Commission had authorized the abandon- 
ment of a line of railroad, acting under Section 1(18) of 
the Interstate Commerce Act which prohibits both ex- 
tensions and abandonments of lines of railroad unless the 
Cominission finds the proposal serves the “public con- 
venience and necessity.” The line of railroad met a public 
need for service and was self-supporting, but was to be 
submerged by a flood control project to be built by the 
War Department. The Public Service Commission of 
Maryland and a shipper on the line resisted the abandon- 
ment. The Commission said (Confluence & Oakland Rail- 
road Company Abandonment, 247 1.C.C. 399, 401) : 


“The question presented to us is whether we should 
consider the broader interest of the general public 
in the proposed abandonment and the things that 
give rise to it, or confine ourselves, as contended by 
the petitioner, to a consideration of that interest 
which relates solely to the transportation public con- 
cerned with the facilities of the line of railroad in- 
volved herein and its relationship to interstate com- 
merce generally. 
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“ 
. 


. . we conclude that the petitioner’s contention 
is untenable, and that we are not restricted in our 
deliberations to the considerations indicated by the 
petitioner.” 

Three dissenters believed that the Commission’s au- 
thority under Section 1(18) was only “from the stand- 
point of the public interest as it relates to transporta- 
tion”. (p. 403). 


Here, the Federal Communications Commission need 
not resolve the problem which split the Interstate Com- 
merce Commission in the case discussed. The Federal 
Communications Commission, in considering applications 
of microwave companies, has no problem of evaluating 
factors that lie outside its field of special competence. 
The Commission is the expert agency in respect of all 
communications, required by the statute to foster and 
encourage broadcasting. It was clearly arbitrary and 
illegal for the Commission to pass upon the applications 
in question without considering factors strictly within its 
field of special competence, including the possibility that 
its action might have a devastating impact upon Ap- 
pellant’s station KXLJ-TV and consequently upon the 
Helena public. 


II. The Commission’s Permitting Montana Microwave’s 
Operation Was Arbitrary and Capricious In the 
Circumstances 


The Commission permitted Montana Microwave to com- 
mence relaying the programs of Spokane television sta- 
tions to the Helena CATV system on January 2, 1959. 
This action drove Appellant from the air after it ex- 
hausted its opportunity to obtain immediate relief from 
this Court. In the circumstances which existed the Com- 
mission’s permitting Montana Microwave to conduct these 
operations was arbitrary and capricious. 


As pointed out (supra p. 12) the Commission on May 
22, 1958 had reached the conclusion that its general poli- 
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cies required review and accordingly announced its Notice 
of Inquiry (Docket No. 12443) to determine the impact 
on local television broadcasting stations of CATV systems, 
particularly where they were fed by microwave relay with 
programs from distant communities. Among the issues 
which the Commission specified for consideration were the 
following: 


“19. Would it constitute a legally valid exercise of 
FCC’s regulatory jurisdiction over common Car- 
riers to deny authorization for common carrier 
microwave, wire or cable transmission of TV pro- 
grams to CATV systems on the ground of adverse 
competitive impact on the construction or success- 
ful operation of local or nearby television stations? 


Can economic injury to a television station be a 
valid public interest justification for denial of au- 
thorization to local program distribution services 
which compete with a local regular television sta- 
tion?” 

As a necessary consequence of its Inquiry, the Commis- 
sion immediately announced in the course of hearings 
before the Senate Interstate and Foreign Commerce Com- 
mittee, above adverted to, that it would cease to make 
grants of microwave relay facilities where their purpose 
or result was to serve CATV systems operating in com- 
munities where local television broadcast stations were 
established. This Court sustained the Commission’s re- 
fusal to act upon microwave applications until the Com- 
mission could resolve in its Inquiry the obviously critical 
problems which were involved and which this case high- 
lights. Mesa Microwave Inc. v. Federal Communications 
Commission, decided December 24, 1958, not yet reported. 
This Court held that it “was proper for the Commission 
to institute a general inquiry” on the multiplicity of prob- 
lems involved. This Court noted that when CATV sys- 
tems were fed programs by microwave relay “problems 
began to appear”. The Court continued : 
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“Among the problems were the plight of local tele- 
vision stations when community antenna systems 
carrying nationally broadcast programs came into 
the area. If the latter drives out the local operator, 
what happens to the voice of the local community, 
and what happens to the rural areas where wire 
service from the community antenna is not feasible?” 
In presenting its successful argument to this Court in 
Mesa Microwave, the Commission contended that it was 
eminently reasonable to defer consideration of microwave 
applications until it could conclude the general problems 
involved in its Inquiry. It stated that “the community 
antenna system, by bringing into a relatively small com- 
munity multiple signals from distant cities, may make 
the establishment or the continuing operation of any local 
television station in the community difficult, if not im- 
possible” (Commission’s Opposition, p. 6). The Commis- 
sion continued that it was this problem which was “at 
the heart” of its Inquiry (bid). It recognized that “TIs- 
sue 12, which relates directly to the issuance of microwave 
authorizations to common carriers, was, at least in part, 
a matter of reconsideration in view of the Commission’s 
Memorandum Opinion in In re Application of Inter- 
mountain Microwave, 16 Pike & Fischer, R.R. 733, which 
rejected as arbitrary any over-all prohibition on licensing 
such carriers for transmission of program material to 
community antenna systems.” 


The Commission thus recognized and agreed that the 
opinion in the Intermountain case on which it had wholly 
based its decision in Appellant’s case (R. 51), required 
reconsideration. But it permitted Montana Microwave in 
January, 1959 to commence precisely that type of opera- 
tion which it had determined in May 1958 could no longer 
be permitted until, at least, it resolved the critical prob- 
lems involved. The Commission is obligated to prevent 
such discriminatory results even in the absence of forma] 
pleadings before it demanding action. Here, however, 
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there were such pleadings. Appellant had filed with the 
Commission on April 25, 1958 its petition praying for the 
Commission’s reconsideration of its earlier denial of 
Appellant’s Protest. This petition squarely raised pre- 
cisely those issues which the Commission had recognized 
were in need of review and were at the heart of its In- 
quiry. Consistent, non-arbitrary administration clearly 
required a grant of this petition.* 


The Commission, instead, delayed until mid-December 
1958 when it denied both Appellant’s petition for re- 
consideration and its further petition for a stay. The 
Commission’s denial of this second petition carried the 
curious observation that “the Commission’s previous ac- 
tions relating to this matter to this date carry a pre- 
sumption of continuing validity, which has not been 
altered by the issuance of our Notice of Inquiry. (Docket 
No. 12443)”. It was, of course, for the Commission to 
determine whether its prior grants were to have “con- 


tinuing validity”, not simply to presume that they did. 
Moreover, the Commission’s Notice of Inquiry, as it sub- 
sequently explained to this Court in Mesa Microwave, had 
clearly determined the necessity for reviewing the basis 
on which the grants had been made. 


Appellant is thus the only local television broadcast 
station in the country which, after May 1958, was sub- 
jected to the competition of a CATV system, fed by micro- 
wave radio relay facilities. It was so subjected months 
after the Commission determined to reconsider its policies 
which made this possible. It was arbitrary, capricious 
and discriminatory for the Commisson to act thus in- 
consistently. 


* Since there is no evidence that Montana Microwave had un- 
dertaken any construction as of May 1958, the Commission’s early 
grant of this petition would have minimized the injury to Mon- 
tana Microwave. 
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III. The Commission Erred In Denying Appellant’s 
Protest for Alleged Lack of Particularity 


While the Commission clearly erred in denying Appel- 
lant’s protest, we believe the error is subsidiary and sec- 
ondary to the basic errors committed in granting the 
applications initially. Our primary challenge in this 
case, we repeat, is to the grant of the applications on 
theories which we believe we have demonstrated to be 
legally indefensible. Appellant urges that it is the Com- 
mission’s action in making the grants on which this Court 
should focus and which should be voided. This is the 
action we would have challenged in this Court when 
made but for the fact that subsequent failure to protest 
under Section 309(c) might have constituted a failure to 
exhaust available administrative remedies. 


As to the protest aspect of this case, we believe this 
Court announced in Federal Broadcasting System v. Fed- 
eral Communications Commission, 97 U.S. App. D.C. 293, 
297, 231 F. 2d 246, 250, principles which are clearly at 
sharp variance to those on which the Commission here 
relied. In the Federal case, this Court held: “Only if it 
is clear from the face of the protest, taking all the pro- 
testant’s allegations as true, that there is no real merit 
in protestant’s position or substantial possibility that a 
hearing will reveal merit, should the protest be rejected 
without a hearing.” See also McClatchy Broadcasting Co. 
v. Federal Communications Commission, 99 U.S. App. 
D.C. 199, 239 F. 2d 19, certiorari denied 353 U.S. 918. 


The Commission’s own conduct, subsequent to its denial 
of Appellant’s protest, amply disclosed that there was 
real merit to Appellant’s position, let alone a substantial 
possibility that a hearing would reveal merit. Its Notice 
of Inquiry in Docket No. 12443, its “freeze” of micro- 
wave applications, and its briefs in this Court in the 
Mesa Microwave case are flat recognition of the possible 
merits of Appellant’s position. Whereas in denying Ap- 
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pellant’s protest in March 1958, it was unable to see how 
the grants could have been improperly made, it was an- 
nouncing within two months the necessity of reviewing the 
Intermountain decision which was the basis on which 
they were made. Whereas in March 1958, it was unable 
to see how the grants could be contrary to the public 
interest, it was successfully arguing to this Court a few 
months later that the public interest demanded at least 
a temporary freeze of such grants to study the critical 
problems they involved. 


Appellant’s protest advised the Commission with ade- 
quate particularity precisely how, why, and to what ex- 
tent Appellant and the public would suffer from the pro- 
tested grants. It clearly showed that it was “likely to be 
financially injured” in a detail far exceeding that which 
this Court held adequate in Metropolitan Television Com- 
pany v. United States, 99 U.S. App. D.C. 326, 221 F. 2d 
879. 
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CONCLUSION 


For the foregoing reasons, Appellant respectfully sub- 
mits that this Court should declare invalid and reverse 
(1) the Commission’s action of January 30, 1958 grant- 
ing the applications of Montana Microwave, and (2) the 
subsequent Commission orders here involved. 


Respectfully submitted. 


Burton K. WHEELER 

Epwarp K. WHEELER 

Rosert G. SEaKS 

Fanney N. Litrvin 
Attorneys for Appellant 
Capital City Television, Inc. 


Washington, D.C. 
February 6, 1959 


Of Counsel: 
WHEELER & WHEELER 
704 Southern Building 
Washington 5, D.C. 
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STATEMENT 


Mesa Microwave, Inc., and Carter Mountain Transmission Corpo- 
ration, jointly hereinafter referred to as Intervenors, hereby adopt in its 
entirety the Brief of Helena TV, Inc., Intervenor herein. Intervenors 
submit that Appellant has utterly failed to avail itself of the proper 
statutory procedure to entitle it to seek judicial review in this Court and 
that the case should, therefore, be dismissed for want of jurisdiction. 
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Intervenors emphatically submit that in any event the great por- 
tion of Appellant's brief devoted to Argument I, "The Commission's 
Grant of the Microwave Applications was Violative of Law", is not 
relevant or material to a determination of this case for the reason that 
Appellant failed to take the necessary procedural steps after the Com- 
mission action of January 30, 1958, granting the microwave applications, 


and judicial review of that action is, therefore, precluded. 


However, inasmuch as Intervenor's interest in this matter is con- 
fined to the issue of common carrier regulation, they will direct and 
confine their attention to a refutation of Appellant's Argument I, the 


common carrier issue. 


As this Court is aware, there is currently pending at the Federal 
Communications Commission a general inquiry proceeding (Docket 


No. 12443) entitled In the Matter of Inquiry into the Impact of Commu- 


nity Antenna Systems, TV Translators, TV "Satellite’’ Stations, and TV 


"Repeaters" on the Orderly Development of Television Broadcasting. 
On May 22, 1958, the Commission issued a Notice of Inquiry? in this 


Inquiry proceeding in which the Commission listed fourteen issues 
upon which interested parties were invited to submit comments. One 


of these issues read as follows: 


mwvould it constitute a legally valid exercise of 
FCC’s regulatory jurisdiction over common 
carriers to deny authorization for common car- 
rier microwave, wire or cable transmission of 
TV programs to CATV systems on the ground 
of adverse competitive impact on the construc- 
tion or successful operation of local or nearby 
television stations ?"' 


Intervenors herein as well as Appellant actively participated in this 
Inquiry and submitted rather extensive comments. On July 7, 1958, 
the Appellant together with two other parties jointly filed comments 


: This Notice is contained in full in the Joint Appendix 
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with the Commission in this Inquiry which were exclusively directed 
towards the above-quoted issue. It is submitted that the tenor of argu- 
ment and the great majority of the supporting authorities submitted in 


the Commission Inquiry by Appellant are virtually identical to that con- 


tained in Appellant's brief, Argument I, herein. 


Thereafter, on July 25, 1958, nineteen independent common car- 
riers including the instant Intervenors, all utilizing or proposing to 
utilize common carrier radio microwave frequencies in their respec- 
tive operations, jointly filed with the Commission a set of "Reply Com- 
ments" exclusively directed towards rebutting comments filed by Ap- 
pellant, et al. It is respectfully submitted that these Reply Comments 
are directly applicable to Appellant's argument herein and that they 
serve completely to refute its position. ! 


Accordingly, the Reply Comments of Carter Mountain Transmis- 
sion Corporation, et al. submitted in Commission Docket No. 12443, on 
July 25, 1958, are attached hereto as Exhibit No. 1 and it is respectfully 
requested that in the event this Court determines that Appellant's re- 
marks directed toward the legal principles of common carrier regula- 
tion are material or relevant in any manner toa determination of this 
case, that these Reply Comments be considered as Intervenor's brief. 

Respectfully submitted, 
E. STRATFORD SMITH 
JOHN P. COLE, JR. 
Attorneys for Intervenors 


MESA MICROWAVE, INC. | 
and | 
CARTER MOUNTAIN TRANSMISSION 
CORPORATION | 
Of Counsel: 


Smith & Pepper 

714 Perpetual Building 
1111 E Street, N. W. 
Washington 4, D. C. 


February 27, 1959 
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FEDERAL COMMUNICATIONS COMMISSION 
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In the Matter of ) 
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Translators, TV "Satellite" 
Stations, and TV "Repeaters" on 
the Orderly Development of Tele- 
vision Broadcasting 


REPLY COMMENTS 
OF 


CARTER MOUNTAIN TRANSMISSION CORPORATION 
CERACCHE & COMPANY INCORPORATED ) 
COLLIER ELECTRIC COMPANY | 
EAST TEXAS TRANSMISSION COMPANY 
IDAHO MICROWAVE, INC. 
INLAND MICROWAVE CO., INC. 
INTERMOUNTAIN MICROWAVE 
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POTOMAC VALLEY TELECASTING CORPORATION: 
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1. The above-mentioned communication common carriers (herein- 
after referred to as Respondents or the carriers), all of whom sub- 
mitted Comments in the above-captioned Docket on July 7, 1958, jointly 
submit herewith Reply Comments directed against the "Further Com- 
ment of Television Montana... , Wilkins Broadcast, Inc. ... , 
KGEZ-TV, Inc. . . ., and Capital City Television, Inc. . . "filed on 
July 7, 1958, purportedly relative to issue No. 12, as posed by the 
Commission in its Notice of Inquiry issued on May 22, 1958, in the 
subject considered Docket. 

2. As stated, eachofthe carriers replying herein has previously 
submitted its Comments setting forth its background and interest in 
this proceeding. It is submitted that consideration of these Reply 
Comments by the Commission is appropriate since the Further Com- 
ment is directed to the legal status of Respondents as common carriers, 
an issue not contemplated within the scope of Issue 12 which is directed 
to the validity of withholding common carrier authorizations for the 
purpose of affording protection to a television station. 

3. On July 7, 1958, Television Montana, licensee of KXLF-TV, 
Butte, Montana; Wilkins Broadcast, Inc., licensee of KFBB-TV, Great 
Falls Montana; KGEZ-TV, Inc., licensee of KGEZ-TV, Kalispell, 
Montana; and Capital City Television, Inc., licensee of KXLJ -TV, 
Helena, Montana, joined together (hereinafter, for convenience, 
collectively referred to as the Stations) in the preparation and filing of 
a 35-page Comment purporting to relate to the following issue in the 
Commission's Notice: 

"Would it constitute a legally valid exercise of FCC's 
regulatory jurisdiction over common carriers to deny 
authorization for common carrier microwave, wire or 
cable transmission of TV programs to CATV systems on 


the ground of adverse competitive impact on the construc- 


tion or successful operation of local or nearby television 


stations ?” 
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The Stations in their Further Comment attempt to make two basic 
points: (1) "Microwave companies relaying television programs to 
CATV systems are not common carriers", and (2) 'The Commission 
may not exclude public interest considerations, such as prospective 
harm to broadcasting, in passing upon common carrier applications” - 
In order for Point 1 to state a meaningful issue, it must be construed, 
since as a categorical statement of law, it is absurd. It hardly seems 
necessary to point out that the status of a company as a common carrier 
is not determined by the business character of its customers. The 
Stations' Point No. 1, therefore, is construed for the purposes of this 
Reply as contending that the Respondents herein and others who have 
received authority from the Commission to operate microwave radio 
relay facilities as common carriers are in fact not common carriers. 
It will be shown that there is no foundation in fact or in law for: the 
position of the stations in this regard. In fact, it will be made clear 
from the cases cited by the Stations that Respondents and others ina 
comparable position have in fact properly demonstrated their common 
carrier status under controlling legal principles. : 

4. The Stations’ Point No. 2 apparently constitutes its actual 
effort to respond to Issue No. 12 quoted above. It will be shown that 
the legislative history of the Communications Act, the Act itself, de- 
cisions which have been rendered by the Courts under the Act, as well 
as the cases cited by the Stations, clearly demonstrate that the public 
convenience and necessity standard contained in Title II of the Com- 
munications Act is the public convenience and necessity as related to 
an adequate, efficient, nation-wide common carrier communications 
service and not the general public welfare or public interest involved 
in Title II of the Act applicable to broadcasting. 

5. Respondents and those similarly situated are bona fide 
common carriers. It is difficult to summarize into rational argument 
the potpourri of contentions made by the Stations in their attack upon 
the status of Respondents as common carriers. In essence, they rely 


on an inaccurate description of Respondents' mode of operation, and 
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some alleged tests or factors of common carriage which are, to say 
the least, novel and, to state the facts, unsupported by any cases cited 
by the Stations, any provisions of the Communications Act, or principles 
of public utility or common carrier law. The only valid test of common 
carriage discussed by the Stations is the "holding out" test which the 
facts will show Respondents fully meet. 

6. The "startling summary” to which reference is made by the 
Stations on Page 7 is startling to the Stations only because they clearly 


know absolutely nothing about the preparation and filing of applications 


for a common carrier microwave authorization under Sub-part I of 
Part 21 of the Rules, and of the detailed scrutiny which the Commission 
gives to such applications. It is an absolute fact as found by the Com- 
mission in paragraph 4 of its Notice of Inquiry that "some CATV sys- 
tems have contracted for the microwave transmission of programs by 
common carriers from a distant off-the-air pickup point at which the 
signals can be satisfactorily received, toa point where the signals 
are fed into the local cable distribution systems". A study of any 
application on file with the Commission in this service will show that 
the community antenna system either owns, operates, or controls the 
master antenna facility; that the community antenna system receives 
the signals of the station on that facility; that it delivers the signals to 
the common carrier which, in turn, transmits the signals to a delivery 
point in the community to be served, and that the signal is at that point 
turned over to the community antenna system to be made available to 
the subscribers. This service is made available upon contract and at 
established charges. Meticulously detailed information relative to the 
establishment of such common carriers is readily and easily available 
in the Commission's public files. 

7%. The Commission is fully cognizant of how Respondents are 
organized and operated, since it requires the filing of detailed infor- 
mation probing into all aspects of the proposed operation before it will 
authorize the establishment of a microwave common carrier service. 


The Stations are obviously completely unadvised as to what is involved 
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in securing a common carrier grant. They impugn the processes of 
the Commission and reflect on the integrity of the staff, as well as 
exhibit their complete lack of knowledge of the history of the establish- 
ment of the point-to-point (video) classification in contending that the 
legal status of the Respondents has not been thoroughly studied by the 
Commission. The Commission's files are a complete and wholly 
accurate source of information for exploring the origins, purposes 
and activities of the microwave common carriers and it is quite evi- 
dent that the Stations did not avail themselves of the opportunity to 
undertake elementary research at the most logical and readily avail- 
able source to obtain the facts. 'The Commission has, most un- 
happily as we believe", reads the Further Comment, "elected to accept 
the microwave companies at their own evaluation as common carriers 
and has never scrutinized to any degree the validity of their claim to 
this status". How did J. E. Belknap and Associates, 10 Pike & Fischer 
RR 517, escape the Stations' attention? It is the landmark case in this 
service. The Commission need not be invited to take out this file and 
refresh its recollection as to the scrutiny to which this proposed 
common carrier service was put by the staff and the Commission over 
a period of two years before the service was established. It is difficult 
to conceive how the Stations could have read Sub-part 1 of Part 21 of 
the Rules governing this service and then make such a completely 
ridiculous, unwarranted and unfounded statement about the Commis- 
sion's processes. Moreover, the careful study of any single appli- 
cation file in this service would demonstrate to the Stations on any 
reasonable person the close scrutiny the Commission now and always 
has given to applications under this Sub-part. : 

8. It is contended that microwave carriers have no "reasonable 
expectancy” of customers other than CATV systems. The facts of the 
matter are that these carriers do have a reasonable expectancy of 
customers other than CATV systems. Attachment A, hereto, is a 
copy of a letter to Mr. Joe Wilkins of Television Station KFBB-TV, 


one of the principals to whom this Reply is directed, from Intermountain 
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Microwave, a microwave common carrier, and Respondent herein, 


requesting the opportunity to provide service to KFBB-TV. Itis 


apparent that KFBB-TV is in need of microwave service since it filed 
an application (BPTI-202) on June 6, 1958, with the Commission re- 
questing a “Television Inter-City Relay" authorization under the 
Commission's Rules. In this regard, it is interesting to note that 
Section 4. 632 (b) of the Commission's Rules applicable to such applica- 
tions provides as follows: 
“An application for construction permit for a new 
television inter-city relay station or for renewal of 
license of an existing station shall be accompanied by 
a verified statement containing the following: 
"(1) A full statement as to why the applicant requires the 
requested facilities including reasons why common 


carrier facilities cannot be utilized; and 


(2) A showing that the applicant has at the earliest time 
reasonably practical requested the appropriate com- 
mon carrier or common carriers serving the general 


area involved to furnish the inter-city television trans- 

mission service required by the applicant, including in 

such: showing a copy of the request or requests and of 

the reply or replies from such common carrier" 

{emphasis supplied). 
For Wilkins to make formal application to the Commission for a private, 
inter-city relay microwave service and to then state, "There is no 
reasonable expectancy of any customers other than CATV systems" for 
common carrier microwave service, is the height of insincerity and 
inconsistency. Attachment B is a letter very recently received by 
Collier Electric Company, a Respondent herein, from a television 
station expressing an interest in obtaining that carrier's services. 
This letter was not solicited. To give another example, Carter 
Mountain Transmission Company, a Respondent herein, has also 


actively negotiated on several occasions with television stations to 
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make its services available to them. The best indication of the 
reasonable expectancy of customers is the growth of the carriers and 
the interest shown by proposed customers at the time the applications 
were filed, as evidenced by the customers’ letters included with the 
applications. It is, therefore, clear that there is a ‘reasonable ex- 
pectancy" of customers for independent microwave common carriers. 

9, The reliance placed by the Stations upon the principle that 
the amount of business available is material to the legal status of an 
applicant as a common carrier is clearly misplaced. As stated by the 


United States Supreme Court, in its discussion of common carrier 


status in the Tap Line Cases, 234 U.S. 1,24 (1913): 3 
"It is the right of the public to use the road facilities 


and to demand service of it rather than the extent of its — 
business which is the real criterion determinative of its | 
character. " : 
The Commission has considered this identical matter in In re Appl - 
cation of James G. Edminston, ¢/b/a/ Montana Microwave Co. (R. 90) 
(FCC 58-287), wherein it stated: : 
"The assertion that Microwave is not a common 
carrier because it would serve only one customer pre- 
sents a legal non sequitur. It is not asserted that 
Microwave will restrict its service to one customer 
or that it will refuse to serve any particular customer 
_. . It is to be observed that the proper test of common 
carrier status... is not one which depends upon the 
number of customers served, but rather upon the holding 
out to the public of an offer to serve all who desire service, 


Al 


upon reasonable demand, without discrimination... 
(emphasis supplied). 


10. The Stations appear also to attach great importance to the 
idea that microwave companies are "restricted in [their] range of 
services." If by this the Stations mean such carriers offer only video 


transmission service, this is true as of now, but it is impossible to 
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conceive of what significance this may be with regard to common car- 
rier status. If the Stations are talking about distance or the geographical 
area served, they are referred to the Commission's files on Antenna- 
vision Incorporated, Carter Mountain Transmission Corporation, 
Collier Electric Company, Intermountain Microwave and Montana 
Microwave, to name but a few, for evidence of the ability of such 
common carriers to meet requirements for extended range operations. 
But again it must be asked what conceivable significance this has on 
the question of whether the legal elements of common carriage are 
present in the microwave common carriers. The Stations cite no 
authority to warrant "range of services” being given weight as a factor. 


It is the demand for the commodity or the service which dictates the 


areas to be served or the procedures to be followed in the conduct of 


the business. In fact, it appears to be the extensive public need and 
demand for the services of microwave common carriers which so dis- 
tresses the Stations. 

11. Since the Stations do not appear to be familiar with the pro- 
cess of obtaining microwave common carrier authorizations from the 
Commission, it seems appropriate to point out that it is customary in 
such applications to evidence a need for the service by showing cus- 
tomers or potential customers interested in the proposed service. 
With further regard to this matter, it should be noted that each of the 
undersigned carriers stated in its original application to the Commission 
that although it was proposing a particular fixed route of service, it 
nevertheless intended to offer its services to those having a require- 
ment therefor and would "add such additional facilities as may be re- 
quired to extend its services to other customers within its operating 
area." That many carriers have done just that is best evidenced by 
the common carrier application files of the Commission. 

12. In the light of the obvious need shown for the services of 
Respondents where they do operate, it would seem that the alleged 
"range of services" factor, if it were a valid consideration, would 


require that a proposed carrier must operate where there is no need 
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for its services, or offer a classification of service for which there is 
no evident demand, in order to obtain common carrier status. Were 
the Respondents to refuse to furnish their services on reasonable re- 
quest therefor within their general operating territories, that would be 
quite another matter involving failure to carry out the legal duties of a 
common carrier, but this issue arises only when a reasonable request 
is not met. | 

13. The Stations, in support of their basic position, seemingly 
place great reliance upon the motivation for the establishment of a micro- 
wave common carrier service as an element determinitive of common 
carrier status. Respondents submit that the needs and demands of 
potential customers are always the dominant motivating factors inspir- 
ing the establishment of any business for profit. The proposition that 
motives for entering a business serve to establish the legal character 
of that business, at least if the business is common carriage, is inane. 
Would common carrier status be denied the railroads because their 
creation and expansion was in many instances motivated by certain 
powerful business interests in need of transportation facilities ? It is 
common knowledge that businesses frequently made contributions in 
aid of construction of railroads in order to secure their services in 
particular areas. The communications common carriage field offers 
many examples of common carriers being established and operated by 
the very people who required their services most. Tropical Radio 
Telegraph Company, an international common carrier, was established 
and is owned, operated and controlled by United Fruit Company, its 
largest single customer. Similarly, United States Liberia Radio Cor- 
poration was established and is owned and controlled by the Firestone 
rubber interests, who are unquestionably still the largest single users 
of that Company's services. Press Wireless is an excellent example 
in point. This company is an international common carrier organized, 
owned and operated by newspapers and news associations. It restricts 


its services to the transmission of press information. Its customers 


are restricted to persons or organizations engaged in the dissemination 
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of news. Also, of course, as the Commission is well aware, a very 
substantial number of miscellaneous common carriers in the mobile 
radio telephone service were established by their operators to meet 
their own requirements for service, as well as requirements of others 
similarly situated. Surprisingly, this contention has been raised be- 
fore but, unsurprisingly, it has been emphatically rejected. The United 
States Supreme Court, in considering the common carrier status of a 
railroad, and its authority to condemn land as such, in the case of 
Hairston v. Danville & Western Railway Co., 208 U.S. 598, 608 (1908), 
stated: 

"The uses for which the track was desired are not the 

less publia/because the motive which dictated its location 

over this particular land was to reach a private industry, 

or because the proprietors of that industry contributed in 

any way to the cost." 

It is submitted that the motivation for the establishment of Respondents’ 
operations characterized by the stations as "bizarre", "temerous"” and 
"erotesque” in its display of adjective abuse, are immaterial to a de- 
termination of the status of the Respondents. The Stations’ assertion 
that "it is the unfortunate fact that there is no source for exploring the 
origin, purposes, and activities of these” carriers is only a poor attempt 
to create a mystery out of plain, apparent fact. 

14, On page 8 of the Comments, the Stations making an ex- 
tremely liberal use of the words, insert the heading, "Applicable Legal 
Principles", and thereunder continue a discussion of criteria allegedly 
determinative of common carrier status. To summarize their argu- 
ment it would appear in order to establish common carrier status that 
the organizers of the carrier must have been inspired by someone other 
than those wanting the service or motivated by something other than 
public need for such a service (p. 4 of Further Comment); that the car- 


rier must or should serve "thousands or even millions of customers" 


(p. 8); that it must have no connection with those it serves (pp. 2-5); that 


it must have more "physical facilities” than required in order to furnish 
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ee (p. 8). 
15. The not so recent case of Liverpool and Great Western 


Company v. Phenix Inc. Co., (1877) 129 U.S. 396, is cited as 
>recluding common carrier status for microwave operations in. that 


there are no reasons grounded in public policy" for according such 
status. The Liverpool case was an action of libel in admiralty to re- 
cover damages for loss of goods carried by a ship. The basic issue 
presented therein to the Court was the degree of care required by a 
particular ship in the carriage of goods. The Court found, as a matter 
of fact, that the ship concerned was a common carrier, but the only 
reference to public policy in the decision was on the question of whether 
a common carrier can by contract with its customers stipulate against 


its own negligence. There was no question as to whether the ship in- 


volved was a common carrier or was not because of some considera- 


tions of public policy. 

16. Had the Stations desired to present any thorough analysis of 
factors determinative of common carrier status, they would have 
directed Commission attention to the Tap Line Cases, (1913) 234 U.S.1, 
which is the leading case in common carrier law defining the térm 
"common carrier". It is cited constantly by the Interstate Commerce 
Commission. Mr. Justice Day, Speaking for the United States Supreme 
Court, stated at p. 24: : 

"It thus becomes apparent that the real question in 

these cases is the true character of the roads here in- 

volved. Are they plant facilities or common carriers 

with rights and obligations as such? 

"It is insisted that these roads are not carriers because 
the most of their traffic is in their own logs and lumber and 
that only a small part of the traffic carried is the property of 


others. But this conclusion loses sight of the principle that 


the extent to which a railroad is in fact used, does not deter- 
mine the fact whether it is or is not a common carrier. It is 
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"erotesque” in its display of adjective abuse, are immaterial to a de- 
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origin, purposes, and activities of these" carriers is only a poor attempt 
to create a mystery out of plain, apparent fact. 

14. On page 8 of the Comments, the Stations making an ex- 
tremely liberal use of the words, insert the heading, "Applicable Legal 
Principles", and thereunder continue a discussion of criteria allegedly 
determinative of common carrier status. To summarize their argu- 
ment it would appear in order to establish common carrier status that 
the organizers of the carrier must have been inspired by someone other 
than those wanting the service or motivated by something other than 
public need for such a service (p. 4 of Further Comment); that the car- 


rier must or should serve "thousands or even millions of customers" 


(p.8); that it must have no connection with those it serves (pp. 2-5); that 


it must have more "physical facilities" than required in order to furnish 
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. 3-+): and must have been inspired or forced into existence 


= trpes of economic activity in order to achieve important 


anlic policy objectives” (p. 8). 


The not so recent case of Liverpool and Great Western 
(1877) 129 U.S. 396, is cited as 


3x2 Company v. Phenix Inc. Co., 
eae common carrier status for microwave operations in that 
sere are no reasons grounded in public policy" for according such 
status. The Liverpool case was an action of libel in admiralty to re- 
cover damages for loss of goods carried by a ship. The basic issue 
presented therein to the Court was the degree of care required by a 
particular ship in the carriage of goods. The Court found, as a matter 
of fact, that the ship concerned was a common carrier, but the only 
reference to public policy in the decision was on the question of whether 
a common carrier can by contract with its customers stipulate against 
its own negligence. There was no question as to whether the ship in- 
volved was a common carrier or was not because of some considera- 
tions of public policy. 

16. Had the Stations desired to present any thorough analysis of 
factors determinative of common carrier status, they would have 
directed Commission attention to the Tap Line Cases, (1913) 234 U.S. 1, 
which is the leading case in common carrier law defining the term 
"common carrier". It is cited constantly by the Interstate Commerce 


Commission. Mr. Justice Day, speaking for the United States Supreme 


Court, stated at p. 24: 
"It thus becomes apparent that the real question in 


these cases is the true character of the roads here in- 
volved. Are they plant facilities or common carriers 
with rights and obligations as such? 3 

"It is insisted that these roads are not carriers because 
the most of their traffic is in their own logs and lumber and 
that only a small part of the traffic carried is the property of 


others. But this conclusion loses sight of the principle that 
the extent to which a railroad is in fact used, does not deter- 


mine the fact whether it is or is not a common carrier. It is 
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the right of the public to use the road's facilities and to 
demand service of it rather than the extent of its business 


which is the real criterion determinative of its character. 


This principle has been frequently recognized in the de- 
cision of the Courts." (Emphasis supplied) 


It is submitted that the above-quoted passage of the Supreme Court is 
directly in point on the basic issue of what constitutes common carriage. 

17. The Stations state, "no [public] policy consideration dictates 
that microwave ‘companies be recognized as common carriers. " There 
certainly is no such public policy as applied to any and all companies 
operating microwave stations and Respondents know of no one except 
the Stations who have even raised such an issue. Respondents have 
qualified under appropriate state laws to furnish common carrier serv- 
ice. As long as Respondents hold themselves out to be common carriers 
and in fact perform as common carriers of communications, they are 
eligible for the frequencies which the Commission has allocated for 
commen carriers. To deny the use of the frequencies in the absence 
of a showing that the common carriage function was absent, or that 
the applicant was not legally, financially or technically qualified, or 
that there existed no reasonable requirement for such service would 
be an arbitrary and unlawful action by the Commission. 

18. The Stations do not contend that the carriers are not en- 
gaged in the business of communications by radio but merely that they 
are not engaged as "common carriers". However, if one is engaged in 
the business of transmission of radio communications for hire, avail- 
ing its services to any members of the public who have a need therefor 
on a non-discriminatory basis, then it is submitted that it must be con- 
cluded that such a person is a communications common carrier. There- 
fore, to say that microwave companies are not common carriers be- 
cause of a lack of "public policy considerations", whatever this may 


mean, is to ignore the realities of the matter. 
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19. On page 10 the Stations assert that, "So far as we are aware, 


the Commission has never, in granting such an application, indicated 
that it has done so only after reviewing the public interest considera- 
tions involved..."' This assertion, if nothing else, demonstrates the 
complete lack of understanding by the Stations of the Commission's 
common carrier functions. The public interest determination was 
made by the Commission in J. E, Belknap and Associates, supra, and 
when Sub-part I of Part 21 of the Rules was adopted. As soon as an 
applicant has made the showing required by Sub-part I and the Com- 
mission has so found the public interest ruling has been made, and it 
occurs with every single application filed. : 

20. The Commission's Rules provide in Section 21. 700, ( Pike & 
Fischer RR 71.700), in pertinent part, as follows: 

"21.700 Eligibility. Authorization for stations in this 

service [Point-to-Point Microwave Radio Service] will be 

issued to existing and proposed communication common car- 

riers. Applications will be granted only in cases where it is 

shown that (a). . . (b). . « (c) the public interest, con- 

venience or necessity would be served by a grant thereof. vy 
Section 21.1 of the Commission's Rules (1 Pike & Fischer RR 71. 1) 
"Definitions" provides, in part, as follows: : 

"Communications common carrier. Any person engaged 

in rendering communication service for hire to the public." 
It, therefore, must appear that the Commission, in its action of granting 
any common carrier authorization, makes an express determination 
that such grant is in the public interest. It further appears that any 
person who proposes to render a communications service to the public 
for hire is eligible for status as a "communication common carrier" 
notwithstanding the criteria established by the Stations. | 

21. The first area of agreement between the Stations and the 
carriers is arrived at on page 11 where the Stations analogize common 
carrier regulation as imposed by the Interstate Commerce Commission 


to that imposed by the Commission. The area of disagreement, however, 
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again quickly arises in patent misplacement or misinterpretation of the 
legal precedents involved. 

22. The so-called "Tap Line” cases present an interesting and 
somewhat analogous situation to that presented herein. In order to 
better understand these cases, it is necessary to be apprised, at least 
briefly, of their background. The original Tap Line cases were the re- 
sult of an ICC investigation into the practice of lumber mills creating 
small railroads, usually within the confines of the forest area. If these 
railroads were considered to be "common carriers", they were, under 
the ICC Act, eligible for a division of rates, or, as commonly referred 
to, "allowances" with other common carriers. The ICC Act made any 
allowance” or division of rates unlawful except as between common 
carriers, the purpose being to discourage any method of rate dis- 
crimination by common carriers, i.e., the Act made unlawful the 
practice of gaining a competitive advantage by a shipper denied to other 
shippers having a smaller volume of traffic. With this in mind, many 
large manufacturers began to create small railroads for the sole pur- 
pose of being able to reduce substantially their shipping costs by, in 
effect, receiving rebates, disguised as a division of rates from rail- 


roads eager for the business. As a result of these illegal practices, 


the ICC (see Pollard, Receiver v. Fort Benning R.Co. (1935) 206 ICC 


362) was forced to approach the issue of "common carrier status" in a 
different light and with extreme caution when the question was whether 
or not the road is entitled to such status with regard to its rate and 
other relations with connecting common carriers. Thus, there began 

a flood of proceedings before the ICC in which the sole issue was the 
status of the carrier. In the light of this background, the truly signifi- 
cant factor to be derived from these Tap Lines cases is that in spite of 
these pressing and compelling matters of public concern, directly con- 
nected with matters of transportation, the United States Supreme Court, 
in applying the closest type of scrutiny to rail operations, insisted that 
the only reliable determinative factor to be considered in the establish- 
ment of status is the question of whether or not the service is in fact 


available upon reasonable demand to the public. The proposed theory 
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that the public must avail itself of the service was expressly and empha-~ 


tically rejected. See Tap Lines Cases, supra. 
23. Thus, as pointed out by the ICC in the Tap Line Cases, 23 


ICC 277 (later reversed by U.S. Supreme Court) quoted on page 12 of 
the Further Comment, when "the holding out is in furtherance of a plan 
to secure unlawful advantages [rebates]. . .it must be regarded as a 
cloak or device to effect unlawful results". However, it must be pointed 
out that, contrary to the Stations’ views as stated in their footnote on 
page 13 of the Further Comment, the Supreme Court, in reversing the 
ICC, did take direct issue with that Commission's criteria of common 
carrier status, concluding that even though it be found that a purpose 
in claiming common carrier status is to gain a rate advantage, this 
fact is not determinative of status inasmuch as the "right of the public 
to use the facilities and to demand service... is the real criterion”. 
Tap Line Cases, supra. | 

24. The Stations cite a long line of ICC decisions on the question 
of the "holding out" to furnish common carrier service in an effort to 
impugn the "holding out" by Respondents. The Lake Terminal Case 
(1918), 50 ICC 489, as cited on page 13 of the Further Comment, does 
not support the Stations’ challenge of Respondents’ "holding out". The 
issue was as to the common carrier status of a company operating 37 
miles of railroad. The '37 miles of railroad" so prominently referred 
to by the Stations, the ICC found, as a matter of fact: 

", . .are not only completely enveloped by the plant: but 

are enclosed within a plant fence; the industry is thus securely 

protected against any demand upon its plant railway by the pub- 

lic. . . access to them [the tracks] may be obtained only | 

through the permission of the controlling industry. In a 

circumstances the holding out is not genuine." | 
Thus, the ICC found, as fact, that there was no "holding out” and its 
decision was based solely upon this fact. The situation is not analogous 
to the operations of Respondents. : 
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25. On page 14 the Stations make the statement, "A holding, to 
be effective, must be genuine, and cannot be so classed where there is 


no reasonable expectancy that anyone will utilize the service A, T. S F. 


Ry. Co. v. Kansas City Stock Yards Co. (1914), 33 ICC 92." Examina- 


tion of this case again shows a flagrant misrepresentation. Here the 
defendant, a stock yard company covering a large area of land, had 
only tracks and no moving cars. The complainants were railroads who 
used the tracks. The defendant contended that it was a common carrier 
railroad and posted its tarriff with the ICC, making various trackage 
and switching charges to the other railroads using the facilities, these 
charges being lawful only if between common carriers. The Commis- 
sion, in denying common carrier status, stated: 
"The principal test of common carriage is whether 
there is a bona fide holding out coupled with the ability 
to carry for hire. . .to be effective, however, the hold- 
ing out must be genuine, which defendant's is not. 
“Although the adequacy of the service and facilities 
is not a test of common carriage, it may be significant of 
the bona fides of the holding out. Defendant's real purpose 


is to secure compensation for the use of its tracks by com- 
plainants and defendant holds itself out to transport cars 


solely in order to impose a trackage charge. . . Under 

these circumstances defendant's tariff must be stricken 

from our files."" (Emphasis supplied) 
Thus, again, there is a specific finding of no “holding out” based upon 
the facts of the case. There canbeno analogy here totheRespondents' 
operations, whose facilities are available for the public and who have 
undertaken to establish additional facilities to meet requirements of 
customers as they arise within their areas of operation. Thus, as shown 
in their applications, there exists a bona fide holding out to serve 
others with no objective in mind except performing the function of a 


common carrier for hire. 
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26. The Second Industrial Railways Case: In the Matter of Short 


Lines of Railways Serving Industries, (1915), 34 ICC 596, cited by the 
Stations on page 14 in support of a multitude of principles, was a pro- 
ceeding to determine if some 47 "plant" railroads were, in fact, com- 
mon carriers. The Commission stated: ! 

"In all of these instances there should be considered — 

very carefully the test applied by the Supreme Court in — 

the Tap Line Cases, regarding the bona fide character of | 

the common carrier: 

" ‘It is the right of the public to use the roads’ 3 
facilities and to demand service of it rather than the ex- | 

tent of its business which is the real criterion deter- 

minative of its character.’ " 

The Commission then concluded that each individual case must be con- 
sidered on its own merits and that the issue was one of a genuine “hold- 
ing out’ 

27. Rees fully concur in the Stations! citation, on page 15, 
of Craig Contract Carrier Application, (1914) 31 MCC 705, as a signifi- 
cant case. In fact, it is submitted that‘this ICC decision presents one 
of the most enlightening and educational discussions available of 
characteristics determinative of common carrier status. This case 
concerned an application by a motor carrier for a particular common 
carrier route on the basis of a "grandfather clause". The Commission 
stated at page 708: : 

"In general, the distinction between common and private 

(contract) carriage is well established. Both in its original 

conception, and consistently since, the essential attribute 

distinguishing common carriage from private carriage has 

been the presence, or lack, of an offer or holding out to : 

serve the public generally. Each case requiring a determi- 

nation whether or not common carriage exists, when brought 

to its irreducible minimum, turns finally on the question 

whether or not a bholding out to the public generally is shown. 
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The difficulty in particular cases arises from the very 
generality of this controlling consideration, which makes 
it troublesome to apply. Such generality, ad the absence 
of any reliable guide, has contributed to some confusion 
and inconsistency in the numerous decisions by various 
tribunals on the questions of carrier status. A holding out 
to serve the public does not necessarily consist in public 
declarations or advertisements. It may be established by 
a course of conduct or a series of acts. On the other hand, 
the fact that a carrier operated only under contract or orally 
disclaims any general holding out to the public is not con- 
trolling. The important thing is what he has done or, in the 
case of a new operation, proposes to do. Not infrequently, 
resort has been had so directly and obstensibly to those 
subordinate or secondary tests which are indicative of a 
holding out or not, as to cause the casual reader to over- 
look the ultimate question of holding out. In this manner, 
weight has been given to such secondary considerations as 
the number of contracts held, the frequency of their change, 
the commodities transported, the character of the physical 
operations performed, the use or not of regular routes, the 
giving or not of scheduled service, and the observance or 
not of uniform charges. .. But, despite the stress laid upon 


these subordinate considerations, no tribunal, to our know- 


ledge, has based its ultimate conclusion on any other than 

the final test of holding out or not.” 

It is respectfully submitted that this case answers and refutes all of the 
allegations challenging the common carrier status based on origin, 
motivation, conduct, or objectives of the Respondent carriers. 

28. On page 16 of the Further Comment is cited Pollard, 
Receiver v. Fort Benning R. Co., (1935) 206 ICC 362, as holding "that 
those who do not profess to hold themselves out as common carriers 
may be classed as such if they have the ability to serve and have shown 
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an apparent readiness to serve". Although Respondents are in agree- 
ment with this stated principle, a reading of the case fails to show that 
it so held. This is illustrative of the reckless and cavalier treatment of 
legal precedents in the Further Comment. : 

29. In the Bell case, 223 ICC 433 (1937), cited on page 17, the 
ICC found as a matter of fact that there was not a genuine holding out on 
the facts of that case, and that there existed an objective of receiving 
an unlawful rate advantage, as in the Tap Line cases. No unlawful ob- 
jective has been alleged or exists in the cases of Respondents. 3 

30. As stated on page 19 of the Further Comment, "Whether a 
transportation agency is a common carrier depends not upon its cor- 
porate charter or declared purposes, but upon what it does”, citing 
United States v. California (1935) 297 U.S. 175,181. The Respondents 
are in accord with this statement inasmuch as "what it does” ‘is simply 
a rephrasing of the Court's language in the Tap Line Cases, supra, i. @., 
is the operation, in fact, available to the public. : 

31. The Stations! citation of a single case on page 19, Union Stock 
Yard & Transit Co. v. United States, (1939) 308 U.S. 213, in support 
of its position that "Recent cases determining whether certain opera- 
tions are to be classed as common carriers have meticulously examined 
the facts and circumstances of the operation without even a passing 
reference to whether there was a ‘holding out'"’, is ridiculous. In the 
Union Stock Yard case, the sole issue was whether the stock yard, in 
its capacity of loading and unloading livestock from railroad cars, was 
engaged in railroading and, therefore, subject to the jurisdiction of the 
ICC. The Court found that inasmuch as loading and unloading are in- 
cluded in the transportation services rendered by railroads to shippers 
the yard was acting as the agent of the railroad. The Court stated: 

"Appellant [stock yard] is thus engaged in the perfor- 
mance of a railroad transportation service. . . loading : 


and unloading such as here involved are common carrier 


services placed under authority of the Commission by the 


Interstate Commerce Act." 
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The principle of “holding out" was never even in issue or discussed in 
this case. 

32. The citation to Union Belt of Detroit Pooling of Revenues, 
(1934), 201 ICC'577, on page 19, does provide a good example of a valid 
denial of common carrier status. As stated by the Commission at page 
581: 

"A carrier may not choose those portions of the law 

with which it will comply and ignore those which it does not 

desire to recognize. Section 1(4) of the Act provides that it 

is the duty of every common carrier. . . to furnish trans- 

portation upon reasonable demand therefor. The Belt has 


been refusing and proposes to continue to refuse to handle 
unloaded or empty cars". . . (Emphasis supplied). 


The Commission, therefore, found as a matter of fact an express refusal 
to provide service upon a reasonable demand and concluded that there 
was no "bona fide holding out." Such reasoning is undeniably sound. In 
view of the foregoing, it is abundantly clear that the cases cited showing 
a denial of common carrier status are all situations where there was an 
express finding that there was no "bona fide holding out" to furnish serv- 
ice to ali alike on reasonable demand. 

33. Respondents are at a loss to understand how the Stations 
read In re Application of Radio Dispatch Service, (1958), 16 RR 709, 
cited by it on page 20 as making a point against Respondents. It is 
agreed that in the case the Commission was examining the bona fides 
of the holding out. This is appropriate and proper and, we agree, the 
only real test of carrier status. 

34. "The Commission would not violate any provision of the 
Communications Act by refusing to accept the typical microwave com- 
pany as a common carrier", see page 21 of the Further Comment. 
Support for this contention sought by the Stations through some strange 
and devious reasoning that in 1893, the Supreme Court in Primrose v. 


Western Union Telegraph Co., (1893), 154 U.S.1, did not consider the 


business of message transmission for hire as "common carriage", and 
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that inasmuch as under the Communications Act the definition of com- 


mon carrier is the "ordinary sense of the term", there is, therefore, 
no need to classify microwave message transmission for hire as common 
carriage. Western Union will indeed be surprised to learn that the Com- 
mission has been perpetrating a regulatory fraud on it these many years. 
Respondents will leave it to the Commission to fathom the logic of this 
argument. Suffice it to say that the Communications Act expressly 
makes persons engaged for public hire in the transmission of communi- 
cations by wire or radio common carriers. 

35. The Stations' second basic contention is that: 

"The Commission may not exclude public interest con- 
siderations, such as prospective harm to broadcasting, in 
passing upon common carrier applications." : 

As correctly stated by the Stations, the Commission is entrusted by 
Congress with the duty to foster broadcasting. However, the "field of 
broadcasting is one of free competition". See Federal Communications 
Commission v. Sanders Brothers Radio Station (1940), 309 U.S. 470. 
The Respondents are in complete agreement with the view that. "an ad- 
ministrative agency, in passing upon an application for an authorization 
by a given common carrier, must take into account the interest of 
other types of common carriers subject to its jurisdiction”. This is 
fundamental. Furthermore, it is not denied that, under common carrier 
regulation, one agency may afford consideration to carriers regulated 
by another agency inasmuch as both agencies are imposed with the 
responsibility of providing adequate transportation to the public. The 
Stations’ reliance, however, upon National Coal Association v. Federal 
Power Commission (1951), 191 F.2d 462, 89 U.S. App. D.C. 135, for its 
theory that regulatory agencies must consider matters foreign to their 
scope of regulation is misplaced. The National Coal case held that the 
petitioner under the Natural Gas Act, was one threatened with financial 
loss and was a party "aggrieved" within the meaning of the Act and, 
therefore, entitled to review. Although the Court, in dicta, did imply 
that economic injury to producers of coal caused by the construction of 
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a natural gas pipe line might be a part of the matter given consideration 
under the "public convenience and necessity” clause, it was concluded 
that possible economic injuries to a particular faction of the public are 
"nowhere made standards governing the issuance or denial of certifi- 
cates". 


36. The Stations’ citation, on page 28 of Chicago & Southern Air 


Lines v. Waterman S.S. Corp. , (1948) 33 U.S. 103, in support of its 


theory of the necessity of consideration of principles foreign to the scope 
of the regulatory agency, is likewise not in point. This decision con- 
cerns only the power of the Courts to review the action of the Executive 
Branch of the government with respect to the conduct of foreign policy 
matters by the President. In concluding that foreign air routes were a 
matter directly bearing upon the conduct of foreign affairs, the Court 
stated: 
"The public interest that enters into awards of routes 

for aerial carriers, who in effect obtain a sponsorship by 

our government in foreign ventures, is not confined to 

adequacy of transportation service, as we have held when 

that term is applied to railroads. Texas v. United States, 

292 U.S. 522,531. That aerial navigation routes and bases 

should be prudently correlated with the facilities and plans 

for our own national defense and raise new problems in 

conduct of foreign relations is a fact of common knowledge." 
It was thus concluded that while principles foreign to transportation 
matters are expressly excluded as considerations in administration of 
domestic transportation, the awarding of an overseas air route was of 
such a nature as to admit matters not related to transportation. It is 
submitted that rather than supporting in any manner the contentions of 
the Stations the foregoing case serves to completely refute them. 
Purcell v. United States, 315 U.S. 381, whatever it stands for, does not 
support the proposition that a regulatory agency can regulate a common 
carrier subject to its jurisdiction for the purpose of according prefer- 
ence or protection to another business whether or not subject to the 
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Commission's jurisdiction. At best, the case holds that the Commis- 


sion may consider the facts pertinent to the question before it for de- 


cision. 

37. Respondents are not in accord with the Stations’ contention 
that the Sanders case, supra, "has no relevance to the present problem". 
The Sanders case expressly recognizes the basic differences of philos- 
ophy inherent in the regulation of broadcasting on the one hand, and in 
the regulation of common carrier communications on the other. As 
stated by the Court at p. 747: 

"In contradistinction to communication by telephone! 

and telegraph, which the Communications Act recognizes 

as a common carrier activity and regulates accordingly } 

in analogy to the regulation of rail and other carriers by 

the Interstate Commerce Commission, the Act recognizes 

that broadcasters are not common carriers and are not to 

be dealt with as such." : 
Therefore, the Stations’ analogy of common carrier eeeuiation under 
the Interstate Commerce Act to that under the Communications Act is 
well taken. The Court has made it clear that the regulation to be im- 
posed by the FCC is dependent upon the character of the business to be 
regulated, i.e., there are two distinct and separate modes of regulation. 
It is, furthermore, apparent that the only interrelated and relative 
factors existing between these distinct modes of administrative regu- 
lation are confined to the desire and need for an efficient use of the 
radio spectrum in order to prevent chaotic conditions of electrical 
interference. Section 1 of the Communications Act makes it clear that 
one of the primary purposes of the Act is to provide for "a more effec- 
tive execution of this policy [efficient communication service] by cen- 
tralizing authority heretofore granted by law to several agencies". 
Rather than suggest any change in the principle of regulation under the 
old agencies, the Congress made its intent plain that the principle of 
common carrier regulation should remain unchanged. This is clearly 
evidenced by Senate Report No. 781, 73rd Congress, on the Communi- 
cations Act of 1934, in which it is explained: : 
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In this bill many provisions are copied verbatim from 
the Interstate Commerce Act because they apply directly to 
communication companies doing a common carrier business, 
but in some paragraphs the language is simplified and clari- 
fied. These variances or departures from the text of the 
Interstate Commerce Act are made for the purpose of 
clarification in their application to communications, 
rather than as a manifestation of congressional intent to 
obtain a different objective. " 
38, Therefore, the FCC as an administrative body is vested, to’ 

the extent of its powers derived from the Act and under the Constitution, 


with the authority and responsibility to regulate the many and varied 


usages of the spectrum (This is not to say that there are no other powers, 


i.e., over wire communications, etc. ). That the very nature of communi- 
cation by radio requires a defined and orderly method of regulation in 
order to insure optimum usage of such a valuable natural resource as 
the spectrum is fundamental. Furthermore, it is clear, that Congress, 
realizing this need for order, deemed that the best approach was to 
create a single centralized agency having authority over all who choose 
to engage in the use of the spectrum. In this manner many distinct and 
unrelated parties come under the jurisdiction of the Commission as to 
certain phases of their operations. In this respect the FCC performs a 
function not akin to the various other so-called regulatory agencies such 
as the ICC, where all those coming under its jurisdiction engage in some 
form of transportation whether it be by rail, motor carrier, or other; 
or the CAA, where all are engaged in a form of air transportation, or 
the FPC, where all are engaged in supplying some sort of power; and 
etc. Under the various other regulatory agencies there is some related 
function performed among those regulated. This, however, is not so 
with this Commission. It is submitted that the relationship of a broad- 
caster to the operator of a communications common carrier is exactly 
the same as that of a riverboat captain who operates his ship-to-shore 


radio under authority granted by this Commission to a rural doctor who 
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communicates from his car to his home by authority also granted by 
this Commission. These four persons in their relationships.to this 
Commission have only one mutual point in common; they all engage in 
a usage of spectrum space, and the Commission's duty applicable to 
them is only to insure an orderly and responsible usage thereof. This 
is not to say that there are no definite relationships between the various 
classes coming under the Commission's jurisdiction, such as relation- 
ships among broadcasters or among common carriers. However, to 
say that the Commission must apply its regulatory power to one distinct 
class of operation under its jurisdiction, giving a special consideration 
of a purely economic nature to another wholly different class of opera- 
tion, would be in direct contravention of the intent of Congress; as ex- 
pressed in the Act, and would in fact be an arbitrary, capricious, dis- 
criminatory and, therefore, unlawful abuse of authority. i 

39. Keeping in mind this analogy between FCC and ICC « common 
carrier regulation, attention is invited to the case of Texas, et al. v. 
United States, et al., (1934) 292 U.S. 522, in which the Supreme Court 
in discussing the regulatory authority of the Interstate Commerce Com- 
mission stated at p. 531: | 

"The criterion to be applied by the Commission in the 
exercise of its authority. . .is that of the controlling pub- 
lic interest. And that term as used in the statute is not a 


mere general reference to public welfare, but as shown by 

the context and purpose of the Act, has direct relation to 

adequacy of transportation service, and to appropriate pro- 

vision and best use of transportation facilities."(Emphasis 

supplied) | 
See also New York Central Securities Corporation v. United States et al. 
(1932), 287 U.S. 12, holding that the term "public interest", as contained 
in the Transportation Act, is not the public welfare in general, but 
rather the public interest in the adequate transportation service sought 
to be secured by the Act. It, therefore, is clear that the Stations’ con- 


tentions have no basis whatsoever in fact or law and that its position 
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lacks any semblance of consistency. In order to be consistent, it 
would appear that the Commission, in the application of its common 
carrier regulatory authority, must confine its consideration of "the 
public interest, convenience and necessity" to only matters affecting 
the adequacy of "public communications facilities”. (The term "public 
communications facilities" meaning those communication facilities to 
which the public has access for the transmission of messages.) That 


this was the intent of Congress appears to be clear. 


CONCLUSION 

40. As stated, the foregoing is a Reply directed towards the 
"Further Comment of Television Montana, et al". There has been no 
attempt to inject new matter in the way of additional legal precedents. 
The cases discussed are those cited by the Stations in “support” of their 
contentions relative to common carrier regulation. 

In view of the foregoing, it is clear that the position taken by the 
Stations has no foundation either in law or in fact and that the Stations 


have utterly failed in their attempts to substantiate such contentions. 


Respectfully submitted, 


CARTER MOUNTAIN TRANSMISSION 
CORPORATION , 

CERACCHE & COMPANY INCORPORATED. 

COLLIER ELECTRIC COMPANY 

EAST TEXAS TRANSMISSION 
COMPANY 

IDAHO MICROWAVE INC. 

INLAND MICROWAVE CO. , INC. 

INTERMOUNTAIN MICROWAVE 

MAJOR ELECTRONICS 

MESA MICROWAVE, INC. 

MICROWAVE, INC. 

MIDWEST MICROWAVE, INC. 

NEW YORK PENN MICROWAVE 
CORPORATION 

COLUMBIA BASIN MICROWAVE 
CORPORATION 

PENN MICROWAVE COMPANY, INC. 

POTOMAC VALLEY TELECASTING 
CORPORATION 

SHIRLEY BASIN TRANSMISSION 
COMPANY 

SOUTHWEST TEXAS TRANSMISSION 
COMPANY 
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THUNDER BAY MICROWAVE 
COMPANY 
VALLEY MICROWAVE CORPORATION 


BY___/s/_E. Stratford Smith 


By /s/ John P. Cole, Jr. 


SMITH & PEPPER | 
Attorneys for the Above Carriers 


Perpetual Building 
1111 E Street, N. W. 
Washington 4, D. C. 


July 25, 1958 


a ——————— 


COPY ATTACHMENT A 


Mr. Joe Wilkins 
c/o KFBB-TV 
Great Falls, Montana 


Dear Mr. Wilkins: 


It is my understanding that you are interested in securing an off- 
air microwave link to provide you with the signals of the Be ae: 


station. 

Also, I understand that you are interested in obtaining this serv- 
ice from a common carrier company but have been unsuccessful in your 
attempt to interest anyone in providing the service. : 

We would like to have you know that we would be very much 
interested in supplying you with this service. 

Perhaps your reason in not contacting us has been that you feel 
we are in partnership with the proposed cable system for Great Falls 
as some of your recent Comments filed with the FCC have indicated. 

We would like to have you know that no officer, director, or em- 
ployee of Intermountain Microwave is in any way associated with the 
proposed Great Falls cable system; that we only learned of this pro- 
posed cable system when Mr.Herb Anderson came to see us and re- 
quested service; and that our rates to this cable system are in no way 
related to the degree of success that this cable system may or may not 


enjoy. 
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We do feel, however, that one microwave company serving all 
the potential users in the Great Falls area would result in lower rates 
and better microwave service for everyone; and, further, that the pub- 
lic would have better television. 

I hope that Intermountain Microwave can be of service to you. 

Thanking you, I remain, 

Very truly 


/s/ F. L. Bitney 


Ne TG 


ATTACHMENT B 
KOTA RADIO TV 


1819 West St. Joe 
Rapid City, South Dakota 


July 10, 1958 


Mr. J. E. Collier 
Collier Electric Co. 
700 West 13th Avenue 
Denver, Coiorado 


Dear Sir: 

Duhamel Enterprises, Inc., on the strength of this letter professes in- 
terest in the purchase of microwave radio relay service from the 
Collier Electric Company. 


The purpose of said microwave radio relay service is to transport tele- 
vision visual and aural signals between the towns of Alliance, Nebraska 
and Hay Springs, Nebraska in accordance with Grade A and other regu- 
lations as set forth by the Federal Communications Commission. 


Said service to consist of microwave relay complete from the first 


"off the air pick up”. 


Very truly yours, 
DUHAMEL ENTERPRISES, INC. 


/s/ Helen S. Duhamel 
President & General Manager 
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Yorm Approved 
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United States of Anverica Name of applicant (See Instruction 4) 
Federa) Communications Commission 


PLICATION FOR NEW OR MODIFIED RADIO STATION 
CONSTRUCTION PERMIT (Other Than Broadcasting) 


4. Purpose of this ag 
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: pie rahip lollowing ion for wach member Cinse of station 
ta citizen of the . Mature of service Boing to Point Micremye 
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official prescribed by the laws of the State of incorporation) Is any director or officer an alien? Yea oO Mo Oo 
‘ if "Yes", state name and position of each 
@ than one-fifth of capital stock owned of record re [7] No C] 
Is the above-described controlling corporation Yee Xo i 
in turn a subsidiary? Mf "Yes", attach 
additional sheets answering Paragraph 5, in- 
clusive, for each company to and including the 
organization having fina) control. 


6. I application ia made in bebalf of an unincorporated association 


Purpose of the association Number of members 


State number of alien members (if any) 
Is any director or officer an alien? Yes Mo 
2 Yea", state name and position of each Oo C 


Any inquiries conoerni 
application may be stew % 
JEREMIAH COURTNEY 
908-20th St., N, W. ST. 3-6551 


(Attach copy of the Articles af Association or bylawa, certified by aa ap- 
prop tate officer af the organization) 


x to be sold after this permit is iseved for Yes No 
and/or | oO 





| ownership, contract, or otherwise, interested in 
the ownership or control of any other radio atations? 
iY "Yes" 


J.\ In applicant directly or indirectly, through stock Yes No Cj 
x 


I aterested ieee RAT 
\y interested 


of radio stations other than those stated above? If "Yea", state 


(if a large number of stations, chain or otherwise, are involved, the number 
of each type may be listed in respo to Paragraph 7) 

8, State applicant's relation to station (if applicant is to be neither owner or 
lessee, state natufe of applicant's interest in use and control of station) 


Applicant will lease the equipment and 
facilities necessary in the use and 
con rol of the station from Helena TV, 


(If not owner, attach copy of agreement showing applicant's Interest in monopolizing, or attempting unlawful 
communication, directly or. indirectly, through control of 
manufacture or sale of radio apparatus, exclusive traffic 
arrangement, or any other means, or of unfair methods 
of competition? 


‘Will applicant have absolute contro! of station, Yes P=] No CJ Js applicant directly or indirectly engaged in 
‘Doth as to physical operation and service conducted? the business of transmitting and/or receiving 
if “No”, attach copy of any contract which may inany way 3 for hire messages of any cable, wire-te! 
affect applicant's right to do so. oF telephone lines or systems? 


Type or Model No. fed 


~ m5 
(Where the manufacturer has filed with the Commission complete te : Paria detis Lay 
be omitted, In those cases where the transmitter cannot be adequately deacribed below, a circuit diagram shall be submitted.) 


Number and types of tubes 
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17, Propored location of tranamitter 


Portgdle ile Portable-mobile 
A o a 


tf permanently located at a fixed location give 


ora , 
known to be located within 3 miles of proposed Jocation 


What apparatus is included as an integral part of the transmitter for 
tom y holding the frequency within the allowed frequency 


None known 
Pat 


‘Within how many cycles or within what percentage of the assigned ». Will the antenna extend more than 30 feet above the ground or natural 


is apparatus designed anteed maaufacturer formation, or if mounted upon an existing man-made structure will &% 
pa bomen re Set oe wl extend more than 20 feet above auch structure? ¥ 


por cman fe = rottrequmcy= 20. Xf the answer to the above question is “Yes™, give the fallo 


' Overall height above ground to tip 
Is frequency-control apparatus automatically Yes fom] No Cc at tre 


mgaintained at constant tempe 
: ~ ratere? Distance to nearest aircraft landing aren tt. 


Elevation of ground, at antenna site, f LU 
‘What provision will be made for measurement and periodic ng o sen level 


List any natural formations or 

water tanks, towers, etc.) which, 

to shield the antenna from aircraft and thereby 
hazard of the antenna, 


Within how many cycles or within what percentage will this apparatus 
D ure the frequency? 


21. Is the transmitter to be operated with Licensed 
operator on duty at a remote control point only? 
¥ “‘Yea", the following information must be 
(if licensed operator is to be on duty at the tranamitter 
data required by this. item may be omitted.) 


a rearrested — 
Ty more than one remote contro! point is invol attach supplementary 
Transmitter (ready for service) Lhest giving location of each remote control point, plan of operation, 
See ee conven 
applicable to each) 


Pont wy ebay » ; 5 ; 
F involving oe pwnage ma 10,000 
showing the principal items of property and 
costs. Within 90 days after competion 

in the applicant ahall file with the 

es made and the accounting 


4. Can transmitter be placed in an inoperative 
condition from the remote control point? 





If the application is for any Class of station in the-exper tal 
“e. Describe below the equipment to be used to enable the operator at the re- attach supplementary statements as required for the particular Gy 
mote control potat to determine when there is a deviation from the terms station. 
of the statina license or when operation Ls not in accordance witb the Com 
mission's rules governing the class of station involved. 27. 2 application is for a new construction permit, the construction, if 
ized, will be commenced by 


Within 30 days of grant 


Conatruction will be completed by 
Within 180 days of grant 


28. If this application is for modification of conatruction permit and oxi 
time is required, applicant should answer the followiag- A 
‘*” 
‘a. Applicast requests that the date of required commencement of ci 
struction be extended to 


b. That the date of required completion of construction be extended 
4 

c. Applicant represents complet 
the time specified in the existing construction permit dueto = 


List frequencies, call letters, and location of stations to be regularly 
received 


XREM and KHQ - Spokane, Wash. 


tn case of common carrier operating in either the fixed public or fized public 
press services, state name of organization, ag~ncy, or person operating the 
recetving end of the circuit as required by regulations governing these 
services 


» is station to be open to public correspondence? Y ‘The applicant waives any claim to the use of any 
‘ If “Yes, state hours during which station will 
' be open for such service 


Ww) any charge be made for handling public 
correspondence? If “Yea, state schedules 
charyes 


(The statement of rates required herein does not constitute a filiag of 
achedules of charges required by section 203 of the Communications Act of 
p t 


~ te jaa Y SUR ss pervics 
State basis of division of chargs with other stations 
NOD 
24. If station is to be used in the aviation service, _ CJ 


the service of the station be available for any 
desiring to make use of it? 


Give definite sacts why the opera‘. of the atation will be in the public sam- Official of Governmental Entity Competent uader 
venience, interest, or aecessity. tion to Sign for the Applicant 


Subscribed and sworn to before me 4 


Bee Exhibit A wis 210 aay of meme Sept. 
/s/ Calvin S. Robinson 


Publi 


ieee ecaaasisentemaatineeditert rete etierietiatianmagaras 
‘wise state that law does not require ssal,) 


My commission expires 





Exhibit A 
STATEMENT OF PROPOSED OPERATION 


Applicant proposes an extension of his present point- 
to-point microwave system to Helena, Montana for the 
purpose of carrying, at the request of his subseriber at 
Helena, as a common carrier for hire, audio and video 
television signals from his transmitter sites to his recep- 
tion points and delivery to community television opera- 
tors. 


The proposed system is intended to carry the signals of 
two Spokane television stations, KREM and KHQ over 
applicant’s present system up to TV Mountain, thence to 
Sliderock Mountain, thence to McDonald Pass, and thence 
to Helena, Montana for distribution to a community an- 
tenna television system in that city." 


The proposed system will be energized continuously 
and the television signals of a minimum of 300 micro- 
volts will be available, if desired, by applicant’s subscriber 
throughout the broadcast day of the two television sta- 
tions received. 


The State of Montana does not require community an- 
tenna systems to obtain a franchise or certificate as a 
condition of operation. 


Applicant will exercise supervisory control over the 
day-to-day operations of the system through reports from 
the chief maintenance man who is in charge of the techni- 
cal operation of the present system and will function in 
the same capacity with respect to the proposed extension, 
and by means of reports from and conferences with Ap- 
plicant’s agents who perform the day-to-day managerial 
functions relating to the operation of the system. 


* Drawings of microwave paths for the locations involved are 
attached. 
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Applicant proposes to operate the system without the 
presence of licensed operators at the transmitting loca- 
tions, and without remote control facilities, and hereby 
requests a waiver of the applicable Commission require- 
ments. In support of this request, Applicant represents 
that 


(1) Bach transmitter location will be suitably padlocked 
and other appropriate measures will be taken in order to 
prevent entrance of unauthorized persons; 


(2) Maintenance and inspection of all transmitting sta- 
tions will be conducted on a weekly basis; 


(3) All transmitter maintenance will be performed by, 
or under the supervision of, a duly licensed operator; and 


(4) An alarm circuit will be provided at the receiving 
location to indicate any failure in the proper operation of 
the transmitting equipment, and qualified personnel will 
be dispatched immediately to the location indicated by 
the alarm. 


Compliance with the provisions of Section 21.118(g) 
will be achieved if this requirement is imposed by the 
Commission. 


The proposed system will provide two communication 
circuits for the relaying of the audio and video signals 
of the above mentioned two stations. 


There are no other similar communication facilities, 
and the applicant’s system does not duplicate any existing 
common carrier facilities. 


Helena, Montana has the population of 17,581. At the 
present time it has no television stations in operation, 
although two stations have been granted construction per- 
mits in February of this year. These stations, even when 
they commence operating, will be able to transmit only 
film programs due to the lack of coaxial cable connections 
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in existence. Accordingly, applicant will make available 
to the viewers in Helena, Montana, television service which 
will include the desirable live network programs otherwise 
not available in this area. 


Applicant’s service will be provided pursuant to the 
tariff provisions now on file with the Commission. The 
charge per channel per month in Helena, Montana will be 
$2,000.00. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
File No. 581-C1-MP-58 


File No. 582-C1-P-58 
File No. 583-C1-P-58 


In re: Applications of 
Montana Microwave Company, 
Kalispell, Montana, 


for construction permits to extend present micro- 
wave system from Missoula to Helena, Montana. 


OPPOSITION TO ABOVE-ENTITLED 
APPLICATIONS 


Capital City Television, Inc., 1306 11th Avenue, Helena, 
Montana, permittee of Station KXLJ-TV, Helena, Mon- 
tana (Channel 12), hereby opposes a grant of the above- 
entitled applications, and as grounds for said opposition, 
respectfully shows: 


1. The construction of its station KXLJ-TV is going 
forward as rapidly as time, weather and equipment will 
permit, and at a large cost, in the small market of Helena, 
Montana; that this permittee proposes to provide Helena, 
Montana and environs, with a free reception service and 
with a transmission service for local self-expression, in 
accordance with the Commission’s Plan of Allocation as 
set forth in its Sixth Report and Order, as amended. 


2. Although Montana is third largest in area in the 
United States, it is seventh smallest in population. In 
such sparsely populated centers of the United States, 
where advertiser potential is limited, and major network 
programs are unavailable, stations so located have a 
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very real problem of economic survival in their efforts to 
provide free television reception to all the citizens within 
their service areas, and thereby to implement the Com- 
mission’s Allocation Plan. 


3. On or about September 16, 1957, Montana Micro- 
wave Company, Inc., Kalispell, Montana, filed its above- 
entitled applications to extend its present point-to-point 
microwave system from Missoula to Helena, Montana, for 
the purpose of carrying to a Community Antenna Tele- 
vision system* there operated by Helena TV, Inc.,** 
live television programs of Stations KHQ and KREM, 
Spokane, Washington. 


4, CATV companies render wire-line service, and so 
cannot make their facilities available to sparsely settled 
rural areas but rather serve concentrated centers of pop- 
ulation in the cities in which they are located; they do 
not provide a free broadcast service to the public at large; 
their service is limited to subscribers who pay a fee, and 
often is not available even at a fee for those members of 
the community in outlying areas, whose only hope of ob- 
taining television reception is from television stations lo- 
cated in their small market areas. CATV companies are 
not licensed by the Commission, but common carriers, 
including Montana Microwave Company, which supplies 
the programming to one or more CATV systems via 
microwave, are licensed by the Commission. 


5. Under the present system of broadcasting, Station 
KXLJ-TV will have to depend upon revenues it will re- 
ceive from local, regional and national advertisers for its 
support to insure its continued operation in the public 


* Hereinafter referred to simply as “CATV”. 


** Helena TV, Inc., 2 CATV operator, Helena, Montana, had a 
construction permit for a commercial TV station (Channel 10) 
Helena, Montana, but did not commence construction and its per- 
mit expired October 13, 1957. 





10 


interest. In order to sell advertising time to sponsors, the 
station will have to assure them that viewers within their 
specified service areas will be watching its programs. 
This it will be unable to do when concentrations of popu- 
lation in Helena, Montana,—the heart of its small market 
service area—are watching, via CATV, live network pro- 
gramming microwaved from distant metropolitan stations 
which are in position to obtain such programming, not, 
however, for reasons set forth below available to KXLJ- 
TV. Moreover, CATV companies, via licensed microwave, 
ean (and do) bring live network and other programming 
from distant metropolitan stations to small market areas, 
at no additional cost to the national or regional adver- 
tiser. It follows that in such areas, where a part of the 
meager viewer potential is already watching live network 
programs microwaved from distant metropolitan stations 
whose service areas were never intended to be so ex- 
tended, the local television station has little or no chance 
to sell advertising to such national and regional advertis- 
ers already obtaining without additional cost a substantial 
number of viewers within its specified area. This prac- 
tice also weakens any incentive or purpose the major net- 
works may have to provide live network programs to 
television stations in small market areas since networks 
must justify to their sponsors the additional advertising 
costs for programs already being made available to 
CATV customers within the service areas of such small 
market stations. Without major network programs, and 
with greatly reduced national and regional revenues as a 
result of unfair, ruinous and insurmountable competition 
—not from any broadcast station within its own service 
area—but via microwave from distant stations whose 
service areas the Commission never dreamed or intended 
would be so extended, the small market station finds itself 
in a position where it must curtail or even terminate the 
free service it renders. Such a policy or practice, which 
favors for whatever reason, paid reception via micro- 
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wave from distant metropolitan stations for citizens in 
concentrated city areas, at the expense of transmission 
and free reception by local television stations for all 
citizens within its specified service areas, is at variance 
with and destructive of the Commission’s Allocation Plan 
for bringing television service to all the people. 


6. It is begging the question to say, as the Commis- 
sion said in the case of Reed and Bartlett Management, 
Rapid City, South Dakota, et al, Docket No. 11392, (13 
RR—Pike and Fisher—1240) that 


“the function of applicants herein as common car- 
riers is different than that of Black Hills Broadcast 
Company; that applicants do not propose to operate 
in competition with the Black Hills Broadcast Com- 
pany (KOTA-TV), but propose to operate microwave 
systems as common carriers; * nt 
Granting the fact that the function of a common carrier 
is different from that of a broadcast station, and that 
they do not “propose” to operate in competition with 
the broadcast station, the actual and practical effect of 
their operation is to provide the ineans whereby, the 
service areas of distant metropolitan stations are extended 
far beyond anything anticipated in the Coimmission’s 
Allocation Plan so that they cover the service areas ot 
local small market stations, thereby effecting unfair, 
ruinous and insurmountable competition from the former 
to the latter. The Commission does NOT license CATV 
stations; it does, however, license the distant metropolitan 
stations whose service is extended via microwave, and it 
licenses the common carriers providing this microwave 
service, including Montana Microwave Company. The 
applications of that company now pending before the 
Commission, to which this opposition is addressed, raise 
squarely the question as to whether the Commission 
should grant the same, knowing that if it does so, and 
approves provision of the means whereby the program- 
ming of these distant metropclitan stations (KHQ and 
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KREM, Spokane, Washington) can and will be brought 
in to Helena, Montana, the local television permittee 
(Capital City Television, Inc. KXLJ-TV) will have no 
alternative except to cease construction (even though it 
has already spent a very substantial sum of money in 
the process of building this station), and turn in its con- 
struction permit, thus depriving Helena of its only local 
outlet and local reception. The problem cannot be solved 
in a vacuum but must be considered in connection with 
the licensing of common carriers to serve CATV com- 
panies, and with the problem of CATV service, on the 
basis of the Communications Act of 1934, which requires 
the Commission to “make available, so far as possible, to 
all the people of the United States * * * radio communi- 
cation service.” 


8. Capital City Television, Inc. (KXLJ-TV), Helena, 
Montana, prays that the Commission designate for hear- 
ing the above entitled applications of Montana Microwave 
Company, Inc. upon issues which well determine, inter 
alia whether a grant of these applications will be incon- 
sistent with and destructive of its Allocation Plan as set 
forth in its Sixth Report and Order, as amended. 


Respectfully submitted, 


Fanney N. Litvin 
Burton K. Wheeler 
Robert G. Seaks 
Counsel for Capital City Television, 
Inc. (KXLJ-TV), Helena, Montana 
Of Counsel: 
WHeeELER & WHEELER 
704 Southern Building 
Washington 5, D. C. 


October 21, 1957 


[Certificate of Service omitted in printing.] 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


File No. 581-C1-MP-58 
File No. 582-C1-P-58 
File No. 583-C1-P-58 


In re Applications of 
Montana Microwave * 
Kalispell, Montana 


for construction permits to extend present micro- 
wave system from Missoula to Helena, Montana. 


OPPOSITION TO THE PLEADING OF KXLJ-TV 


James G. Edmiston, d/b/as Montana Microwave hereby 
opposes the pleading of Capital City Television, Inc., 
Permittee of Station KXLJ-TV, Helena, Montana, en- 
titled “Opposition to Above Entitled Applications”, filed 
October 21, 1957. In support of this opposition, Applicant 
shows as follows: 


1. Applicant is a common carrier authorized to oper- 
ate a microwave relay system licensed under the provi- 
sions of Sub-part I, Point-to-Point Microwave Radio 
Service, of Part 21 of the Commission’s Rules governing 
the Domestic Public Radio Services. In the above cap- 
tioned applications, Applicant is requesting authority to 
construct additional point-to-point microwave radio fa- 
cilities for the purpose of providing microwave television 
relay service to a subscriber in Helena, Montana who has 
requested the Applicant to furnish such service. 


*KXLJ-TV in its pleading refers to the Applicant as ‘“Mon- 
tana Microwave Company, Inc.”. Applicant is an individual pro- 
prietorship d/b/as Montana Microwave. 
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2. KXLJ-TV opposes the applications for the alleged 
reasons that their granting would result in “unfair, ruin- 
ous and insurmountable competition” to it; and would “be 
at variance with and destructive of the Commission’s allo- 
cation plans for bringing television service to all the 
people”. Both contentions are without merit and irrele- 
vant to the consideration of the above applications. 


I 


3. Whatever validity KXLJ-TV’s contention that the 
granting of the applications in question would be at 
variance with and destructive of the Commission’s allo- 
eation plan may have (which validity is neither admitted 
nor implied), it is misplaced in this proceeding. In es- 
sence, KXLJ-TV is arguing that the Commission’s find- 
ing made after a public rule making proceeding that the 
licensing of point-to-point microwave radio systems will 
be in the public interest was unsound. The Commission 
has been licensing for some years point-to-point micro- 
wave systems which are used to bring television signals 
from distant stations to their subscribers, community an- 
tenna television systems, for distribution to viewers, gen- 
erally in small communities. At first these systems were 
licensed under the Commission’s Experimental Rules. 
Then, in the proceeding in Docket 10821, the Commission 
proposed a set of Rules intended to govern the regular 
licensing and operation of point-to-point microwave radio 
stations. Following consideration of the comments filed 
in this proceeding, the Commission in June of 1956 adopt- 
ed its proposal substantially without change and on Sep- 
tember 4, 1956 commenced licensing point-to-point micro- 
wave radio systems, of the type applied for in the above 
captioned applications, on a regular basis under the above 
mentioned Sub-part I of Part 21 of the Rules. KXLJ- 
TV’s argument, therefore, should have been made as a 
comment in Docket 10821 where the adoption of Sub-part 
I of Part 21 was in issue. The argument possibly might 
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have been further pursued in a petition for reconsidera- 
tion after Sub-part I was adopted. But it has no place, 
and the policy question involved can be neither relitigated 
nor pursued, in a licensing proceeding of the type here 
involved. 


II 


4, Along the same lines, KXLJ-TV seeks indirectly 
to determine the policy of whether community antenna 
television systems are in the public interest (see par- 
ticularly paragraphs 4 and 5 of KXLJ-TV’s pleading). 
For it will be the Helena community antenna television 
system, not the Applicant, which will make the programs 
of Stations KHQ and KREM available to the Helena 
viewers. Thus far the Commission has not asserted juris- 
diction over community antenna television systems. While 
their existence must be considered for some purposes 
(ef. Clarksburg Publishing Co. v. FCC, 12 P.&F. B.R. 
2024), any public interest issue relating to their operation 
may not be decided indirectly in a proceeding involving 
an application of a common carrier which will have a 
community antenna system as one of its subscribers." 
Yet this is precisely what KXLJ-TV is asking the Com- 
mission to do. Here again KXLJ-TV is in a wrong 
forum, so to speak, and its argument is directed at an 
issue which cannot be resolved in a licensing proceeding 
involving applications for common carrier communica- 
tions facilities. 


Til 


5. Applicant, as a common carrier, is required to serve 
the public without discrimination. Applicant has been re- 
quested to provide an extension of its facilities to Helena. 
Applicant neither owns nor controls the material trans- 
mitted over its system. In fact, it has no right to control 


1 See in this connection Part III hereof regarding the obligation 
of a communications common carrier. 
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such material so long as it is used for lawful purposes. 
If it owned the material transmitted, in this case the tele- 
vision signals of the two Seattle stations, Applicant would 
not be a common carrier. It is clear, therefore, that 
KXLJ-TV’s entire argument is misdirected and, in any 
event, irrelevant since Applicant in no way competes with 
it. The statement in the Commission’s decision in Docket 
11392 set forth on page 5 of KXLJ-TV’s pleading is dis- 
positive of this issue: 
“the function of applicants herein as common carriers 
is different than that of Black Hills Broadcast Com- 
pany; that applicants do not propose to operate in 
competition with the Black Hills Broadcast Company 
(KOTA-TV), but propose to operate microwave sys- 
tems as common e¢arriers; * * *” (FCC 55-903, Au- 
gust 31, 1955) 


IV 
6. KXLJ-TV admits that the proposed facilities will 


make it possible for the cominunity antenna television 
system to bring to the Helena public the desirable live 
network programs which will not be telecast by KXLJ- 
TV. Actually, therefore, KXLJ-TV will not be competi- 
tive with the programs distributed by the community an- 
tenna system. For if programs of local interest are what 
the Helena public wants, it will view the programs of 
KXLJ-TV. If, on the other hand, the Helena public pre- 
fers network programs, it will turn to the fare supplied 
by the community antenna television system. It is the 
public, therefore, which will decide which of the two sys- 
tems it wants; or whether it wants both. KXLJ-TV, how- 
ever, would have the Commission deprive the Helena 
public of this choice and force it to view its programs 
only. In the last analysis, therefore, it is the Helena pub- 
lie which will decide whether it wants a local station only, 
or a local station and the programs brought by the com- 
munity antenna television system, or the latter only. And 
this is as it should be. 
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7. In any event, however, the Commission has made it 
abundantly clear in its decision in Southeastern Enter- 
prises, 13 P.&F. R.R. 139, and other cases decided subse- 
quently, that it will not consider the effects of legal com- 
petition upon the public service in the field of broadeast- 
ing. KXLJ-TV is now asking the Commission to reverse 
this policy and protect it against any competition—in 
fact, guarantee to it a monopoly in Helena. The most 
direct answer to this contention is a quotation from a 
court decision cited in the Southeastern Enterprises case: 


“<The erection of a fence around an industry to keep 
out newcomers is wholly repugnant to the policy 
which underlies our antitrust legislation’ (Milgram 
v. Loews, Inc., 94 Supp. 416).”* 

This is precisely what KXLJ-TV requests the Commis- 
sion to do. And here, as was done in the Southeastern 
Enterprises case, KXLJ-TV seeks to justify an exception 
in its case because it claims that injury to it will result 
in injury to the public (allegedly depriving Helena of its 
only local outlet and local reception). The answer here 
is the same as the one given by the Commission in South- 
eastern Enterprises: 


“This has been the habitual and historic allegation 
made by persons who are interested in avoiding or 
preventing competition.” 


2Quoted in paragraph 25 of the Commission’s decision in 
Southeastern Enterprises, supra. 
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8. For the foregoing reasons the opposition of KXLJ- 
TV to the above entitled applications should be dismissed 
and the applications granted. 


Respectfully submitted, 


Jeremiah Courtney 
Arthur Blooston 
Attorneys for 

Montana Microwave 

908 Twentieth Street, N.W. 
Washington 6, D. C. 


Dated: October 31, 1957 


[Certificate of Service omitted in printing.] 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 
File No. 581-C1-MP-58 
File No. 582-C1-P-58 
File No. 583-C1-P-58 
In re: Applications of 


James G. Epmistoy, doing business as 
Montana Microwave CoMPANY 
Kalispell, Montana, 


For Construction Permits to extend present microwave 
system from Missoula to Helena, Montana. 


ANSWER TO RESPONSE OF ABOVE-ENTITLED 
APPLICANT TO OPPOSITION OF KXLJ-TV 


Capital City Television, Inc., Helena, Montana, per- 
mittee of Station KXLJ-TV, files its Answer to the Re- 
sponse of James G. Edmiston, doing business as Montana 
Microwave Company, Kalispell, Montana, to the Oppo- 
sition of KXLJ-TV, to the above-entitled applications, as 
follows: 


1. To put this matter in the proper perspective, the 
issue is to determine whether one arm of the Commission 
(common carrier) can or should use its licensing function 
to defeat another arm of the Commission (television allo- 
cation) in the overall development of its Plan for nation- 
wide television, as formulated by its Sixth Report and 
Order as amended. 


9. The ease of Southeastern Enterprises, 13 Pike and 
Fisher, R. R. 139, cited by applicant, is irrelevant since 
that case involved two broadcast stations, both of which 
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were licensees of the same service of the Commission, in 
competition with each other. Those are not the facts 
here. It is a matter of record with the Commission that 
Capital City Television, Inc. (formerly The Peoples 
Forum of the Air), Helena, Montana, permittee of KXLJ- 
TV, does not seek now, and has not heretofore sought to 
prevent competition from any television broadcast sta- 
tion; on the contrary, when it developed that this per- 
mittee originally made application for Channel 10 in 
Helena and that HELENA, TV. Inc. (which also operates 
a CATV system in Helena) had likewise made application 
for use of the same channel there, The Peoples Forum of 
the Air (now Capital City Television, Inc.) amended its 
application so as to request Channel 12, thus making it 
possible for a grant of the Helena, TV. Inc. application 
without delay. 


Respectfully submitted, 


Fanney N. Litvin 

Burton K. Wheeler 

Robert G. Seaks 
Counsel for Capital City Television, 
Ine. (KXLJ-TV), Helena, Montana 


Of Counsel: 
WHEELER & WHEELER 
704 Southern Building 
Washington 5, D. C. 


[Certificate of Service omitted in printing.] 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
ADDRESS ALL COMMUNICATIONS 
TO THE SECRETARY 
IN REPLY REFER TO: 
9130 
January 30, 1958 
Arr Main 


Capital City Television, Inc. 
1306 - 11th Avenue 
Helena, Montana 


Subject: Applications of Montana Microwave 
File Nos. 581-C1-MP-58 and 
582/583-C1-P-58 
Gentlemen: 


The Commission has this date considered your oppo- 
sition to the above-entitled applications, filed October 21, 


1957, the opposition to your pleading, filed by Montana 
Microwave October 31, 1957, and your answer to the oppo- 
sition, filed November 27, 1957, and has concluded that a 
grant of the subject applications would serve the public 
interest, convenience or necessity. 


The basic reasons for our conclusion in this regard are 
set forth in a Memorandum Opinion and Order, adopted 
this date, in respect to the application of Intermountain 
Microwave (File No. 359-C1-P-58), a copy of which will 
be forwarded to you as soon as it is available. 


By Direction oF THE COMMISSION 


/s/ Mary Jane Morris 
Mary Jane Morris 
Secretary 
- Wheeler & Wheeler 
704 Southern Building 
Washington 5, D. C. 


Jeremiah Courtney, Esq. 
908 - 20th Street, N. W. 
Washington 6, D. C. 
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FCC Form 451 UNITED STATES OF AMERICA 
Sept. 1956 FEDERAL COMMUNICATIONS COMMISS! Kovasé 
ee me [Se TE © ADIO STATION CONSTRUCTION PERMIT es 
Fim. ~ (Comunity datenna) COMMON CARRIER (As Modified) M1-Q-F 
(Class of Station) (Fille No.) 


nd MONTAYA MICROWAVE ‘ 


_ Subject tothe pat ‘onset the Communicetions Act of 1934, subsequent acts, treaties, end all regulations & 
tofore or heréaftgt ntide thereunder, and further subject to the conditions set forth in this permit, including those d 


tained on the reverse hereof, authority is hereby gronted to construct a radio transmitting station to be operate! #: 
hereinafter described: 


qW Mountain, near Missouls 


eevensrressoanaaaqnne: 


° 

vcs ssecuveseesssqenmmpuverserseeessssanuscenensssesseesssnmmmemaneesssssanecnnnevestansoassssvenverstnesssnaes 

(Location of authorized cootrol point) rs 
=m 

sesip secenmenensssssensunsareenrosrecessuuuacncenneseessqqnunanens 


wusesrereceecansasanenenner ssancecereererstesssecnrmmnen eoteeteeseesammaermy 


(Location of alares center) a 


TRANSMITTING EQUIPMENT 
POINTS OF COMMUNICATION DEGREES OF AZ OF CER 
AND 


IMUTH 
OF MAIN LOBE OF RADIATIG 
WITH RESPECT TO TRUE #0 
DEGREES 


FREQUENCIES 
(Mc) DISTANCE IN KILOMETERS 


6612.5 Missoula, Montana (38 Ka) 3 5 
$309 05 6409.25 Siidsrock, Montana (5807 Km) U3 


NUMBER OF MANUFACTURER AND 
TRANSMITTERS TYPE 


(1) Raytheon, type KTR-l00-A 


Operation of this station is governed by Part 21 of the Commission's Rules. 


CARLIEST DATE OF COMMENCEMENT OF CONSTRUCTION May 6, 1957> 


eas eewereen es cesseanas: 


DATE.OF REQUIRED COMPLETION OF CONSTRUCTION AND EXPIRATION DATE AED, A 


By Direction of the 7° 
.TE OF GRANT SARMSTT_ 305 193»... 


FEDERAL COMMUNICATIONS COMMISSIO! 


Mary Jane Mom. 
Secreza*y. 3 


“ 





23 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 
File No. 581-C1-MP-58 


File No. 582-C1-P-58 
File No. 583-C1-P-58 


In re: James G. Epmiston, doing business as 
Montana Microwave CoMPANY 
KALISPELL, MonTANA. 


For Construction Permits to extend microwave communi- 
cations system from Missoula to Helena, Montana. 


PROTEST AND PRAYER FOR RELIEF 


Comes now Capital City Television, Inc., licensee of 


Station KXLJ-TV, Helena, Montana (hereinafter called 
“KXLJ-TV”), by its counsel, and respectfully submits 
this Protest under Section 309(¢) of the Communications 
Act of 1934, as amended, to the grants without hearing of 
the above-entitled applications, and requests that these 
grants be vacated and the applications designated for 
hearing with petitioner as a party thereto, on issues here- 
inafter specified. In support thereof, it is represented as 
follows: 


1. On September 16, 1957, the three above-entitled 
applications for construction permits to extend microwave 
communications from Missoula to Helena, Montana, were 
filed by James G. Edmiston, doing business as Montana 
Microwave Company (hereinafter called “Montana Micro- 
wave”). On January 30, 1958, the Commission granted 
these applications without hearing, and in the face of a 
statement by KXLJ-TV that grants of these applications 
will foree KXLJ-TV to close down. In so granting these 
applications the Commission merely wrote KXLJ-TV a 





24 


letter inviting attention to another decision which ob- 
viously is without application, since it involved only a 
translator. 


2. KXLJ-TV, the only authorized television station in 
Helena, Montana, files this, its Protest, pursuant to Sec- 
tion 309(¢) of the Communications Act, as amended (47 
U.S.C. See. 309(c)), directed against the Commission’s 
action in granting without hearing the authorizations de- 
scribed in paragraph 1 hereof. 


3. KXLJ-TV is, within the language of Section 309 
(c), a “party in interest” authorized to file a protest, as 
that language has been interpreted by the Courts and the 
Commission. The grants of the above-entitled applica- 
tion made by the Commission without hearing will inflict 
economic injury upon KXLJ-TV in the manner more 
particularly set forth herein. In Elm City Broadcasting 
Corporation v. United States, 98 App. D. C. 314, 235 F. 
2d 811, (C.A.D.C., 1956), the Court said: “We have fre- 
quently held * * * that an existing licensee who alleges 
he may be economically injured by Commission action 
in a pending proceeding, is a party in interest, entitled 
to be heard therein. Clarksburg Publishing Company 
v. F. C. C., 96 App. D. C. 211, 214, 225 F. 2d 511, 514 
(1955); Metropolitan Television Co. v. F. C. C., 95 App. 
D.C. 326, 221 F. 2d 879 (1955); Greenville Television Co. 
v. F. C. C., 95 App. D. C. 314, 221 F. 2d 870 (1955) ; 
»** ” In T. E. Allen & Sons, 9 R. R. 197, 198 (1953), 
the Commission held that an existing station, in a com- 
munity where a grant was made, had standing to protest 
such grant, even in the absence of “an affirmative alle- 
gation of economic injury” since “a reasonable inference 
of probable economie¢ injury flows from the allegation as 
to protestant’s status.” The issues here raised relating 
to “economic injury” can and should be determined fol- 
lowing an evidentiary hearing. The Commission has also 
held that “determination that resolution of the legal and 
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policy questions raised by the ‘economic injury’ issues 
can best or most appropriately be made after factual 
evidence pertinent to such issues has been adduced in 
evidentiary hearing.” In re: KY-VA Broadcasting Cor- 
poration (WKYV), 12 BR. R. 849, 851). In the Clarksburg 
case, supra, the Court reversed a Commission order deny- 
ing a protest of the Commission’s grant of a permit to 
construct a commercial television station in Clarksburg, 
West Virginia. The Court determined that the Commis- 
sion did not have before it an adequate record upon which 
to grant an authorization for the proposed new television 
station. KXLJ-TV raises factors which have a most 
important bearing on the public interest. Without a rec- 
ord which can only be developed in an evidentiary hear- 
ing, the Commission can have no real basis for a deter- 
mination that grants of the above-entitled applications 
will serve the public interest. KXLJ-TV asserts that 
such a hearing will disclose that public interest will not 
be served by a grant of said applications. 


4. At the outset, KXLJ-TV wishes to make it clear 
that it does not object to competition, as such. At the 
time KXLJ-TV made application for Channel 10 in 
Helena, Montana (one of the two channels assigned there) 
it was discovered that another Helena applicant had made 
application for the same channel. It was also found that 
a petition for rule-making had been filed with the Com- 
mission seeking to shift the second Helena channel (12) 
to Bozeman, Montana. KXLJ-TV defended the necessity 
for two channels in Helena, and upon dismissal of that 
rule-making proceeding by the Commission, promptly 
amended its application so as to request Channel 12, 
thereby making it possible for an immediate grant of 
both pending applications. On this record, it is clear that 
KXLJ-TV does not shrink from competition when the 
other competitor is on an even plane. Here, however, 
KXLJ-TV is confronted with unfair, ruinous and unsur- 
mountable competition from a competitor which purports 
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to be a common carrier for hire without obligation to 
adhere to the established and detailed scheme of regula- 
tory control to which television licenses are subject. 
CATV is unregulated and denies that it is subject to 
any regulation. KXLJ-TV has duties and responsibilities 
to the public. CATV has none. Competition from Mon- 
tana Microwave and CATV cannot serve to improve local 
service because the Spokane stations they would carry 
do not render local service to Helena, Montana. The two 
additional stations which Montana Microwave proposes 
to bring to the Helena market will not broadcast pro- 
grams from or for local residents of Helena, nor will 
they bear any expense of local productions. Thus far, the 
Commission has simply theorized, without any exploration 
of the facts, that KXLJ-TV is not entitled to protection 
from competition. But the Commission must recognize 
that the grants here protested are outside the context of 
the Southeastern Enterprise ease, 13 R. R. 139 (1957) 
and the case of Voice of Cullman, 6 R. R. 164 (1950). 
The result of the Commission’s grants of these Montana 
Microwave applications is to aid this preferred competi- 
tor in establishing this type of unequal competition which 
can only be destructive of free local broadcasting and the 
Commission’s Allocation Plan. 


5. The assigned service areas of Stations KHQ-TV 
and KREM-TV, Spokane, Washington, operating as au- 
thorized by the Commission, which Montana Microwave 
operating under the protested grants would carry to 
CATV in Helena, do not include the Helena service area.” 
Without the aid and assistance of the microwave relay 
provided by Montana Microwave under the said grants, 
the sole, unquestioned purpose of which is to serve and 
assist CATV, the service areas of these Washington State 


1 Helena CATV is carrying the programs of Stations KHQ-TV 
and KREM-TV, Spokane, Washington, without consent of these 
stations. 
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stations could not be extended to the service area of 
KXLJ-TV. KXLJ-TV denies that Montana Microwave 
is a common carrier in any true sense, since it would 
serve but one customer; and asserts that any “common 
carrier” obligations to the public with respect to said 
operation would be purely fictional. A factual examina- 
tion will confirm this. However, maintaining the fiction 
that Montana Microwave is a common carrier, the Com- 
mission cannot, on the theory that it is merely granting 
common carrier applications, refuse to examine the effects 
of such grants upon television and its Allocation Plan to 
make free television service available to all the people. 
No common carrier application in any field of law— 
whether it be motor carrier, airplanes, or radio telegraph 
ecarrier—is granted without attention to its competitive 
effects. Unless the Commission is prepared to grant 
Montana Microwave’s applications regardless of whether 
such action causes the collapse of the only free television 


broadcast service in Helena, the competitive results must 
first be explored. This critical element of public interest 
has received no attention from the Commission thus far. 


6. CATV systems render wire-line service limited to 
subseribers who must pay an installation charge and 
monthly fee. Their service is not available, even at a 
fee for those members of the community in outlying areas 
whose only hope of obtaining television reception is from 
local television stations. The Commerce Committee of the 
United States House of Representatives adopted a reso- 
lution with regard to subscription television, on February 
6, 1958, in which it gave the sense of the committee that 
publi¢ interests would not be served by granting authori- 
zations for subscription television operations because 
“Such operations might lead at least to a partial black- 
ing-out of the present system of television operations 
with possible injury to such present system in particular 
communities, if not throughout the United States. * * *” 
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In small market areas of the United States such as Helena, 
Montana, the extension of service areas of distant metro- 
politan stations by microwave relay and paid CATV pre- 
sents an analogous problem to which the same reasoning 
applies. Before the applications of Montana Microwave 
which present this problem are granted, a hearing to de- 
termine the impact of such grants on the existing tele- 
vision service in Helena would seem to be imperative. 


7. According to the 1950 U. S. Census, Helena and 
Lewis and Clark County in which it is located, had popu- 
lations respectively of 17,581 and 25,540. The U. S. 
Census has released no later figures but Standard Rate 
and Data, February 10, 1958, estimates population for 
Helena and Lewis and Clark County as of July 1, 1957, 
as 21,300 and 28,000, respectively. The sources of data 
used in preparing these estimates are given as the 1950 
U. S. Census, all special censuses conducted since 1950 by 
the Bureau of the Census and Department of Agriculture, 
and various state and local organizations. The Helena 
Chamber of Commerce and the Montana Power Company’s 
estimates are about the same for Lewis and Clark 
County as that of Standard Rate and Data, February 10, 
1958, but somewhat higher for Helena, namely, 25,468. 
There are no other cities or communities of size within 
the KXLJ-TV service area. 


8 KXLJ-TV’s grade “A” service area includes 111 
square miles and its grade “B” service area includes 350 
square miles. About 25,000 persons reside within KXLJ- 
TV’s grade “A” service area. KXLJ-TV has no actual 
count of the number of sets per family for Helena or 
Lewis and Clark County, but estimates on information 
and belief that there are some 5,000 sets in the County, 
the majority of which are located in Helena, of which 
almost half of this number are connected to CATV. It 
will be seen from the map attached hereto, marked Exhibit 
No. 1 and made a part hereof, that CATV is concentrated 
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in the most populous centers of Helena, whereas KXLJ- 
TV’s service area is extended to all of Helena and the 
rural areas beyond. 


9. KXLJ-TV has no reliable source of information 
as to the dollar value of all advertising in Helena or 
Lewis and Clark County, but existing competition for 
such advertising dollars, whatever they be, would include 
two radio stations, one television station, one CATV, one 
daily newspaper, one weekly newspaper, billboards and 
specialty developments, ete. 


10. In accordance with the provisions of Section 309(c) 
of the Communications Act of 1934, as amended, and in 
consideration of the foregoing, KXLJ-TV respectfully 
requests that the Commission vacate its grants and desig- 
nate the above-entitled applications of Montana Micro- 
wave for hearing, with KXLJ-TV as a party thereto, on 
the following issues: 


(1) To determine whether it is in the public interest 
to authorize an extension of service of Montana 
Microwave as proposed by its above-entitled appli- 
cations, regardless of whether such extension will 
result in eliminating the only existing television sta- 
tion in Helena. 


To determine whether it is in the public interest 
to authorize an extension of service of Montana 
Microwave as proposed by its above-entitled ap- 
plications, regardless of the adverse economic effect 
extension may have on the existing service of Sta- 
tion KXLJ-TV. 

To determine what impact a grant of the above- 
entitled applications of Montana Microwave will 
have on the continued operation of KXLJ-TV. 

To determine whether Montana Microwave operat- 
ing as proposed is a common carrier, and, if so, 
whether a grant of its applications would result in 
unequal competition to the existing television sta- 
tion in Helena, Montana. 


To determine whether grants of Montana Micro- 
wave’s applications will result in assisting a pre- 
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ferred competitor in establishing a type of unequal 
competition, to KXLJ-TV. 


To determine the relationship between the proposed 
operation of Montana Microwave and CATV in 
bringing two Spokane TV stations into the Helena, 
Montana, market. 

To determine whether the advertising potential of 
the Helena, Montana, market will provide sufficient 
revenue to enable the existing television station in 
Helena to continue its operation in the public in- 
terest in the face of service from two Spokane, 
Washington, TV stations brought into the Helena 
market by Montana Microwave’s proposed opera- 
tion and CATV. 

To determine whether the advertising potential of 
the Helena market is such as may indicate that the 
existing station will be compelled to cease opera- 
tion thereby depriving the public of its only free 
television service. 

Wuererore, Premises Consiperep, It is respectfully 
requested that the Commission set aside the grants of 
the above-entitled applications of James G. Edmiston, 
doing business as Montana Microwave Company, Kalis- 
pell, Montana, designate such applications for hearing, 
and name KXLJ-TV as a party to said hearing, on the 
issues herein and such other issues as the Commission 
may deem just and proper in the premises. 


Respectfully submitted, 


CapitaL Crry TELEvision, Inc. 
(KXLJ-TV) 
Fanney N. Litvin 
Burton K. Wheeler 
Robt. G. Seaks 
Its Attorneys 
Of Counsel: 
Wueecer & WHEELER 
704 Southern Bldg. 
Washington 5, D. C. 
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VERIFICATION 


I, Barclay Craighead, President of Capital City Tele- 
vision, Inc., licensee of Station KXLJ-TV, Helena, Mon- 
tana, do hereby certify that I have read the foregoing 
Protest; that the data contained therein is being filed 
herewith pursuant to my authorization, and that the in- 
formation contained therein is true and correct to the best 
of my knowledge, information and belief. 


/s/ Barclay Craighead 
Barclay Craighead 


Subscribed and sworn to before me this 26th day of 
February, 1958. 


/s/ Peter Meloy 
Notary Public in and for the State of 
Montana, residing at Butte, Montana. 
My Commission expires 3/1/59 
(NotartaL SEAL) 


[Certificate of Service omitted in printing. ] 
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FANNEY N. LITVIN 
3850 Tunlaw Road, N. W. 
Washington 7, D. C. 


Emerson 2-6614 


March 10, 1958 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 
Re: File Nos. 581-C1-MP-58; 582-C1-P-58 
and 583-C1-P-58. 

Dear Miss Morris: 

Counsel for Capital City Television, Inc., licensee of 
Station KXLJ-TV, Helena, Montana, filed with the Com- 


mission on February 28, 1958, a protest to the subject 
grants. Subsequently, on March 4, 1958, a Memorandum 


Opinion and Order was released by the Commission par- 
tially granting a protest filed by the licensee of Station 
KLEW-TV, Lewiston, Idaho, to the earlier grant of two 
translator stations in Lewiston. 


If the Commission is concerned about the effect upon a 
local television station of a grant of a translator station, 
certainly it should be far more concerned about the effect 
upon a local television station of a grant of a microwave 
system whose sole purpose, as it was alleged, is to serve 
a CATV system. This is necessarily true since translator 
stations have general Commission approval and provide 
the public generally a free TV reception service whereas 
CATV systems claim to stand outside regulation and do 
not provide a free TV reception service. 


We desire, therefore, to invite attention to the Lewis- 
ton decision to ask that KXLJ-TV’s protest be considered 
in the light of the Lewiston decision, and to suggest re- 
spectfully that consistency requires that the Commission, 
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at a minimum, afford KXLJ-TV the same opportunity to 
prove its allegations in an evidentiary hearing that it 
afforded KLEW-TV. In the Lewiston case, the Commis- 
sion refused to stay its grant to the translator stations 
pending hearing and decision. In the instant case, KXLJ- 
TV requested and believes it is clearly entitled to a stay 
of the protested grants. We wish, however, to suggest 
KXLJ-TV’s willingness to accept much narrower relief. 
Our suggestion is that the Commission permit construction 
under the protested grants, but upon the condition that 
the microwave facility afford no service to a Helena 
CATV system unless and until the Commission, following 
hearing and decision, so permits. To the extent that there 
is any validity to applicant’s claim that it must be con- 
sidered as any ordinary common carrier, the injury would 
be minimal since it would be permitted to construct and 
operate its facilities and undertake all common carrier 
service, save only that it would be conditionally denied 
the right to serve a single customer. 


Sincerely yours, 


CaprraL Crry TELEVISION, Inc. 
(KXLJ-TV), Helena, Montana 


By 
Fanney N. Litvin 


[Certificate of Service omitted in printing.] 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. 
56226 
FCC 58-287 


File Nos. 581-C1-MP-58 (KOV46) 
582-C1-P-58 (KPC56) 
583-C1-P-58 (KPC57) 


In re Applications of 


James G. Epuistox, d/b as Montana Microwave Company 
Kalispell, Montana 


For Construction Permits to extend microwave communi- 
cation system from Missoula to Helena, Montana 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Hyde and Bartley, 
not participating. 


Preliminary Statement 


1. On January 30, 1958, the three above-identified ap- 
plications for construction permits for microwave relay 
radio facilities were granted by Commission action. The 
grants were announced in a public notice dated January 
31, 1958 (Report No. 341, Mimeo 55084). These grants 
related to supplementary facilities to be added to an 
existing operating system. The grantee, Montana Micro- 
wave Company (hereinafter called Microwave), had here- 
tofore been authorized to construct and operate a micro- 
wave radio relay facility between Big Mountain, Flathead 
County, Montana and TV Mountain, Missoula County, 
Montana, for the purpose of relaying an off-the-air pick- 
up of the signals of three Spokane, Washington television 
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stations (KXLY-TV, KHQ-TV and KREM-TV) for de- 
livery to community television distribution systems at 
Missoula and Kalispell, Montana, respectively. Microwave 
was authorized to furnish all of the services herein de- 
seribed as a communications common carrier. The specific 
method of operation initially proposed was to effect the 
pick-up on Big Mountain and relay two three-channel 
circuits from there; one relay to TV Mountain for deliv- 
ery to a community television distribution system at 
nearby Missoula; the other relay to Kalispell for a simi- 
lar system there. At the time of original application 
(March 1956), Mr. Edmiston, the proprietor of Microwave, 
had no interest in any of the existing or proposed commu- 
nity television systems, or other entities, who would be 
subscribers to the service, and we know of no change in 
this relationship. No one expressed any opposition to 
the Commission with regard to the applications of March 
1956. On May 6, 1957, an additional circuit was author- 
ized to be installed on TV Mountain to permit pick-up 
there of the signals of station KXLF-TV, Butte, Montana, 
for relay to the community television distribution system 
in Missoula. On September 16, 1957, Microwave filed the 
three applications identified in the caption hereof. File 
No. 581-C1-MP-58 proposes to modify the existing an- 
thorization for station KOV46 on TV Mountain, so as to 
provide a new communication Cirenit from TV Mountaii: 
to Sliderock Mountain, Granite County, Montana. File 
No. 582-C1-P-58 proposes to establish a new station on 
Sliderock Mountain, where the signal transmitted from 
TV Mountain will be received and relayed to a station 
proposed to be located at MeDonald Pass, Lewis and 
Clark County, Montana. File No. 583-C1-P-58 proposes 
to construct a new station at McDonald Pass, where the 
signal relayed from Sliderock Mountain will be received 
and relayed to a reception point at Helena, Montana. 
The initial purpose of the proposed installation is to pro- 
vide service to Helena TV, Inc., a Montana corporation 
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with its principal place of business in Helena, the owner 
and operator of a community television distribution sys- 
tem in that community (Helena TV, Inc. having ordered 
the service from Microwave). The subscriber at Helena 
desires there to obtain the television signals of stations 
KHQ-TV and KREM-TV of Spokane, Washington, as 
picked up for it by Microwave at its reception point. 
These are the applications to which the protest is ad- 
dressed. 


2. On October 21, 1957, prior to any action on this 
subject applications, Capital City Television, Ine. of 
Helena, Montana (the Protestant herein, hereinafter 
called Capital), licensee of TV broadcast station KXLJ- 
TV at Helena, filed a statement opposing a grant of these 
applications. Such opposition was carefully considered by 
the Commission and was over-ruled simultaneously with 
the grant of such applications on January 30, 1958, for 
the reasons set forth by the Commission in a letter to 


Capital on that date. 


3. On February 28, 1958, Capital filed a timely pro- 
test herein, pursuant to the provisions of Section 309(c) 
of the Communications Act of 1934, as amended, request- 
ing that the subject grants be vacated and that the appli- 
cations be designated for hearing on specified issues. 


4. On March 10, 1958, counsel for Capital filed a letter 
with the Commission, calling attention to a Memorandum 
Opinion and Order adopted by the Commission in Dockets 
Nos. 12338 and 12339 March 3, 1958, and asserting, among 
other things, that such Opinion was pertinent to a con- 
sideration of this case. 


- 


5. On March 10, 1958, Microwave timely filed an op- 
position to the protest herein. Its counsel separately filed, 
on March 11, 1958, a letter in opposition to the letter of 
March 10th from Capital’s counsel. 
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6. Before dealing with the merits of the protest, we 
deem it advisable to dispose of the status of the letter of 
March 10 from Capital’s counsel. This letter cannot be 
considered as enlarging, supplementing or modifying, in 
any way, the protest of Capital filed February 28, since 
the letter was not timely filed within the 30 day statutory 
period relating to the filing of protests, and because it is 
also substantively defective in that it does not comply 
with the requirements of subscription and verification by 
the Protestant. The contents of that letter can only be 
considered to the extent that the Memorandum Opinion 
and Order identified therein may be given official notice 
by the Commission if it is relevant or material to our de- 
cision herein. Since we do not regard that Opinion as 
relevant or material to this case, we shall not deal with 
it further. 


The Protest 


7. In considering a protest, attention must be given, 
among other things, to two primary matters: (A) the 
allegations of fact which show the Protestant to be a 
party in interest, and (B) the facts specified with particu- 
larity which are relied upon by Protestant to show that 
the grant was (1) improperly made or (2) would otherwise 
not be in the public interest. The instant protest presents 
substantial problems as to all these considerations. 


8. Taking first the matter of “party in interest”: 
Protestant states (paragraph 3 of protest) that the grant 
of the subject applications will inflict economic injury 
upon it. This is a statement of conclusion, It is indicated 
that the manner in which such injury will be inflicted is 
“more particularly set forth herein”. In support of this 
conclusion, however, we find no clear eut and definitive 
statement of supporting facts.’ From a reading of the 
entire protest, we infer that Protestant’s conclusion, in 


1 See Section 1.193(a)(1) of our Rules. 
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this regard, is predicated on the basis that Microwave will 
provide a communication service to a community television 
distribution system in Helena (identified in the protest 
only as “Helena CATV”) which will enable CATV to 
enjoy an enhanced competitive position in relation to the 
service of Protestant in Helena.* Giving Protestant the 
maximum benefit of this interpretation of its protest, we 
conelude that it has established that it is a party in in- 
terest because it has shown that its private interests will 
somehow be affected as a result of our grants to Micro- 
wave. Cf. Clarksburg Publishing Co. v. FCC, 255 F. 2d 
511. 


9. We now turn to an examination of the facts speci- 
fied to show that the grant was (1) improperly made or 
(2) would otherwise not be in the public interest. While 
Protestant does not flatly say that the grant was improp- 
erly made, it suggests this conclusion by the statement, 
in paragraph 5 of the protest, that Microwave is not a 
common carrier “in any true sense, since it would serve 
but one customer”, and the further assertion that Micro- 
wave’s “‘common carrier’ obligations to the public with 
respect to said operation would be purely fictional.” * 
Nothing further is asserted in support of this proposition. 
The assertion that Microwave is not a common carrier 
because it would serve only one customer presents a legal 
non sequitur. It is not asserted that Microwave will 
restrict its service to one customer, or that it will refuse 
to serve any particular customer (Protestant, for ex- 
ample). Absent such a contention, Protestant’s statement 
of conclusion, that Microwave is not a common carrier, 


2A reading of paragraph 4, at page 5 of the protest, casts 
some doubt on our assumption here. The statements there set 
forth seem to confuse the identities of Microwave and CATV 
without explanation. 


3 Protestant further alleges in this connection, “A factual ex- 
amination will confirm this.” However no such facts were adduced 
nor was such an examination undertaken by Protestant. 
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is meaningless. It is to be observed that the proper test 
of common carrier status, in this context, is not one which 
depends upon the number of customers served, but rather 
upon the holding out to the public of an offer to serve all 
who desire service, upon reasonable demand, without dis- 
crimination and pursuant to legally applicable tariffs. 
There is no allegation in the protest claiming, or support- 
ing, a failure of Microwave to meet this test. Thus, there 
is nothing alleged with specificity to support this conclu- 
sion. There being no other suggestion that the grant was 
improperly made, we now turn to consideration of any 
assertions that the grant would otherwise not be in the 
public interest. 


10. Once again we comb the entire protest, and the 
best that we can do is again to infer that the availability 
of Microwave service to CATV in Helena may cause ad- 
verse competitive effects flowing from CATV to Protest- 
ant, and that this may not be in the public interest. Aside 
from this suggested speculation, exactly what these ef- 
fects may be, or how, or why, or to what extent, these 
competitive consequences may flow, is not explained or 
shown.’ Nor is there any allegation relating the assumed 
adverse competitive effect to the public interest. Though 
we concluded (see paragraph 8, above) that Protestant 
has shown sufficiently that it may suffer private injury. 
so as to be entitled to status as a party in interest, this 
does not suffice to demonstrate public injury. Injury to 
Protestant is not per se injury to the public interest. 


4Factually, as well as legally, the inaccuracy of Protestant’s 
statements is apparent. As related in Microwave’s opposition, it 
serves two subscribers in Kalispell: a community television sys- 
tem and a local television station. Moreover, it offers to serve all 
who request service pursuant to its Tariff FCC No. 1, on file with 
us. Our decision herein, however, does not rest on these factual 
observations. 


5 See Section 1.193(a) (2) of our Rules. 





40 


11. Accordingly, we find and conclude that the Pro- 
testant has utterly failed to specify any facts with par- 
ticularity showing either that the grant of these applica- 
tions was improperly made or that such grant would not 
be in the public interest. 


12. For the reasons recited above, we find and con- 
clude that this protest does not comply with the substan- 
tive requirements of Section 309(¢c) of our Act and Ir Is 
Heresy DisMIssep. 


FreperaL ComMUNICATIONS CoMMISSION 
Mary Jane Morris 


Secretary 


Adopted: March 27, 1958. 
Released: March 27, 1958. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 


Washington, D. C. 


File No. 581-C1-MP-58 
File No. 582-C1-P-58 
File No. 583-C1-P-58 


In re: James G. Epuiston, doing business as 
Montana Microwave CoMPANY 
KauisPeLL, MonrANA. 


For Construction Permits to extend microwave communi- 
cations system from Missoula to Helena, Montana. 


PETITION FOR RECONSIDERATION OF 
CAPITAL CITY TELEVISION, INC. 


Comes now, by its attorneys, Capital City Television, 
Ine. (hereinafter called “Capital”), and respectfully re- 
quests that the Commission reconsider its Memorandum 
Opinion and Order, issued herein on March 27, 1958, and 
upon such reconsideration grant the relief heretofore 
requested. In support whereof, Capital shows the fol- 
lowing: 


1. Ample grounds exist which justify reconsideration 
of the Commission’s Memorandum Opinion and Order 
herein. That Opinion’s basie conclusion was that Capital 
“has utterly failed to specify any facts with particularity 
showing either that the grant of these applications was 
improperly made or that such grant would not be in the 
public interest.” (Opinion, paragraph 11.) We respect- 
fully submit that, to the contrary, Capital’s protest speci- 
fied with ultimate particularity facts which necessarily 
raised the question whether the protested grants were in 
the public interest, convenience or necessity. 
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2. In its protest, Capital alleged that the applications 
of Montana Microwave have for their purpose dissemina- 
tion of Spokane television signals in Helena, and that 
their grant would destroy the economic basis for local 
television broadcasting in Helena. Capital reiterated an 
earlier statement that a grant of these applications “will 
force” Capital’s station KXLJ-TV to close down. (Pro- 
test, paragraph 2.) This factual allegation, standing alone, 
raised sharply and effectively issues in the public interest 
of obvious seriousness. Stated in more detail, it was the 
burden of Capital’s protest (a) that Montana Microwave 
Company, an alleged “common carrier” by microwave, 
was in effective partnership with the local Helena commu- 
nity antenna television system in the sense that the two 
proposed to team together to import into and disseminate 
in Helena the signals of television stations from such dis- 
tant metropolitan centers as Spokane, Washington, (b) 
that the result of this effective partnership, made possible 
only by grant of the challenged applications, would be 
unfair, ruinous, and insurmountable competition to Capi- 
tal’s station KXLJ-TV, which would force that station 
off the air, and (c) that the Commission, before it might 
grant applications which would force off the air the only 
television broadcast station in Helena, should fully ex- 
plore the relevant facts at a hearing called for the pur- 
pose, and should determine whether, in the light of the 
facts developed, a grant of the applications would be in 
the public interest, convenience, or necessity. 


3. The harm envisaged to the public interest was both 
clear and substantial. A grant of the challenged applica- 
tions would deprive Helena, the capital and an important 
city of Montana, of its only television broadcast station, 
with no reasonable expectation of the establishment of 
another television broadcast station in the face of what 
Capital alleged would be unfair, ruinous, and tzsurmount- 
able competition. The Commission has for decades em- 
phasized the importance and desirability that commu- 
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nities have their own local station, and has recognized that 
service in a community, when consisting only of the 
ability to receive signals originated from another commu- 
nity, is not adequate service, Any Commission action 
which, as alleged would inevitably result in depriving 
Helena of a transmission outlet is an action to be under- 
taken, if at all, only upon a careful evaluation of the 
facts.* 


4. It would be critically mistaken to assume that the 
choice is one between providing Helena with service via 
existing station KXLJ-TV or via CATV system, able to 
import Spokane and possibly other signals. Service via 
CATV system is doubly restricted, and is not an accept- 
able substitute for local broadcast service. In the first 
place, service via CATV is available only to those who 
are able and willing to pay charges fixed by the system’s 
owners, unregulated by this Commission. It is not the 
free and local broadcast service which has been extolled 
as the American system of broadcasting. In the second 
place, service via CATV is available only to those who 
happen to live close to the system of cables. Capital’s 
protest attached a map which showed and compared (a) 
the coverage of station KXLJ-TV and (b) the relatively 
restricted area which the CATV system reached. Large 
areas and populations, now served by KXLJ-TV, would 
he beyond the confines of a cable system, and would thus 
be deprived of all prospect of receiving television pro- 
grams in any form. It is implicit in the nature of CATV 
systems that they will offer service only in densely popu- 


*In Kalispell, Montana, the only local television broadcast sta- 
tion (KGEZ-TV), when confronted by the identical competitive 
conditions which now threaten KXLJ-TV (ie., a CATV system 
fed by microwave with Spokane signals) was forced to suspend 
operations. Obviously, KXLJ-TV’s statement that local television 
broadcast stations in markets comparable to Helena cannot sur- 
vive this type of competition is not idle threat or conjecture, but 
is bottomed on hard economic reality. 
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lated areas, and will never be operative in rural regions 
where free and local television broadcasting is perhaps 
most needed. 


5. A grant of the microwave applications in question 
would obviously have the effect of making available the 
television signals of one or more Spokane stations to 
those persons in Helena who would be able and willing to 
pay for CATV service and physically close to the CATV 
system of cables. It seems equally obvious, and it was 
duly alleged, that such a grant would deprive Helena of 
a local and free broadcast service and would strip away 
from the rural regions adjacent to Helena all possibility 
of receiving television programs in any form. The Com- 
mission is thus confronted with a choice. The problems 
involved in making this choice are basic and serious, and 
must be recognized and dealt with as such. The problems 
go to the heart of what has probably been the Commis- 
sion’s most significant single function in the last decade; 
viz, the establishment of a proper regulatory framework 
upon which local television broadcasting could develop. 
The Commission should make its choice, granting or deny- 
ing the microwave applications, only following a careful 
evaluation of the relevant facts developed through the 
hearing process, as the traditional method for developing 
facts. 


6. The choice, in our respectful submission, can only 
be made on the basis of the developed facts, and must 
not be made by the application of doctrinaire principles. 
It is specious to reason that these applications are but 
routine common carrier applications, and that they need 
not be examined hy the Commission and may not be 
challenged by a local broadeaster, since the applicant is 
not a “competitor” of the local broadcaster. Such an ap- 
proach obscures the problems, prevents the Commission 
from an effective discharge of its duties, and amounts 
to a formulation of basic policy without considering the 
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results of the policy. This approach simply blinks away 
the critical facts that the combined impact of unregulated 
CATV systems and freely-granted microwave applica- 
tions is destroying the possibilities for local television 
broadcasting. 


7. In Frontier Broadcasting Co. v. Collier, 16 Radio 
Regulation 1005, the Commission held CATV systems are 
not common carriers. It is bewildering that a microwave 
company, whose sole business is the transmission of tele- 
vision signals to one or two CATV systems, gets recogni- 
tion and protection as a common carrier, but these CATV 
systems, in retransmitting the selfsame signals to hun- 
dreds of the general public, cannot be regulated in the 
public interest as common carriers. All public interest 
considerations suggest that the Commission has selected 
the wrong party to recognize as a common carrier. It is 
of no public benefit to recognize microwave companies as 
common carriers. Their sole customers are a few CATV 
systems who need no rate protection in their dealings 
with microwave companies with whom they are often so 
related as to share a common desire to set a high rate 
for the microwave company’s services. To recognize 
microwave companies as common carriers serves only to 
disadvantage local television broadcasters who, if they 
seek private microwave facilities, are then placed at the 
mercy of a microwave company whose obvious interest is 
the destruction of local broadcasting and the fostering of 
CATV systems. It would, however, be obviously to the 
public advantage to subject CATV systems to rate and 
other forms of regulation as common carriers since these 
CATV systems deal with the general public. Protection 
of the public is the ultimate justification for recognizing 
common carrier status. The situation is, as we respect- 
fully submit, anomalous. While refraining from arguing 
the incorrectness of the Frontier decision, we do suggest 
that the Commission should reexamine on the basis of 
the actual facts its previous tacit assumption that com- 
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panies, performing only the functions of Montana Micro- 
wave, can be deemed entitled to protection as common 
carriers. 


WHEREFORE, premises considered, Capital respectfully 
prays that the Commission reconsider its Memorandum 
Opinion and Order, issued herein, and that on such re- 
consideration the Commission grant the relief heretofore 
requested. 


Respectfully submitted, 
CaprraL Crry TEveEvision, Ine. 
(KXLJ-TV) 
By Edward K. Wheeler 
Robert G. Seaks 


Fanney N. Litvin 
Its Attorneys 
Of Counsel: 
WaeeLer & WHEELER 
704 Southern Bldg. 
Washington 5, D. C. 


April 25, 1958 


[Certificate of Service omitted in printing] 
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Law Offices 
WHEELER & WHEELER 
Southern Building 
Fifteenth and H Streets, N. W. 


Washington 5, D. C. 
October 24, 1958 
Miss Mary Jane Morris 
Federal Communications Commission 
Washington, D. C. 
Re: File No. 581-C1-MP-58 
File No. 582-C1-P-58 
File No. 583-C1-P-58 
Dear Miss Secretary: 


Capital City Television, Inc. licensee of television 
broadcast station KXLJ-TV, Helena, Montana, wishes to 
invite the Commission’s attention to a problem of prac- 
tical administration presented by the subject applica- 


tions. 


The subject applications were granted by the Commis- 
sion on January 30, 1958, authorizing the applicant 
(James G. Edmiston doing business as Montana Micro- 
wave Company, Kalispell, Montana) to construct a micro- 
wave communication system from Missoula to Helena, 
Montana. The Commission later denied a protest filed by 
Capital City which pointed out that the sole purpose and 
effect of a grant of the applications was to enable the 
broadcast signals of Spokane television stations to be im- 
ported into Helena for distribution by a local community 
antenna television system in devastating competition with 
station KXLJ-TV. 

On April 25, 1958, Capital City petitioned the Com- 
mission for reconsideration of this decision. This peti- 
tion for reconsideration is still pending before the Com- 
mission. 

Subsequently, on May 22, 1958, the Commission deter- 
mined to conduct a wide ranging inquiry (Docket No. 
12443) into the impact on local television broadcasting of 
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community antenna television systems, particularly where 
such systems obtain by microwave relay the broadcast 
signals of stations in distant cities. Pending the determi- 
nation of the serious policy questions involved in this 
inquiry, the Commission has properly and necessarily re- 
frained from granting any further applications by micro- 
wave companies whose purpose and function is to dis- 
tribute to local CATV systems the signals of distant tele- 
vision stations. 


Mr. Edmiston currently has authority to construct the 
microwave relay stations described in the subject appli- 
cations. He has not applied for authority to operate the 
stations which he is authorized to build. Any application 
for authority to operate such stations would be, at a 
minimum, temporarily withheld and might be perma- 
nently denied, depending upon the progress and outcome 
of the Commission’s inquiry referred to above. 


In these circumstances it seems obviously desirable, as 
a matter of practical administration, for the Commission 
immediately to suspend Mr. Edmiston’s authority to con- 
struct the microwave facilities covered by the applications 
in question. Should the Commission fail to do so Mr. 
Edmiston would be in a position to construct the sta- 
tions and then might contend that the Commission’s re- 
fusal to permit their operations is exceedingly injurious 
and unfair to him since his authority to build was per- 
mitted to remain effective after the Commission sus- 
pended the granting of such applications. While it is true 
that any construction undertaken by Mr. Edmiston will 
be at his own risk and with full awareness that he may 
never be permitted to operate such stations, sound prac- 
tical administration and prevention of future controversy 
dictate action by the Commission suspending the effective- 
ness of Mr. Edmiston’s current authority to construct. 
Failure to do so can only lend credence to the future pos- 
sible argument that he was misled hy the continuation of 
his authority to construct. 
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The Commission has ample authority, either on its own 
motion or by acting on Capital City’s petition for recon- 
sideration, to take the action which we believe is indicated 
by these circumstances. 


Sincerely yours, 


WHEELER & WHEELER 
Edward K. Wheeler 


ec: Mr. James G. Edmiston 
Jeremiah Courtney, Esq. 
Harold G. Cowgill, Esq. 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


ADDRESS ALL COMMUNICATIONS 
TO THE SECRETARY 
IN REPLY REFER TO: 
9130 


October 27, 1958 


Wheeler & Wheeler 

Southern Building 

Fifteenth and H Streets, N. W. 
Washington, D. C. 


Attention: Edward K. Wheeler, Esq. 
Reference: File Nos. 581-C1-MP-58 
(Station KOV46) 
582/583-C1-P-58 
(Stations KPC56 and KPC357) 


Gentlemen: 


Your letter of October 24, 1958, relating to the above 
noted construction permits of James G. Edmiston, d/b 
as Montana Microwave and requesting the suspension of 
such authorizations pending disposition of the petition of 
Capital City Television, Inc. for reconsideration of an 
earlier Commission decision denying a protest filed by 
Capital City against Montana Microwave, has been re- 
ceived. 


As you note in your letter, pending final disposition of 
the Capital City petition aforementioned, Mr. Edmiston 
proceeds at his peril and gains no advantage through any 
action which he may take to implement the authorized 
construction. Under such circumstances, to suspend his 
authority to construct would appear to constitute a pro 
tanto grant of the protest and would appear to prejudge 
action on the petition for reconsideration. 
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It is believed that the legal status of this matter is 
clearly understood by all parties and their counsel. If 
you desire to pursue your request for what would be, in 
effect, a stay of the Commission’s action in granting the 
subject applications, you will have to follow such formal 
procedures as may be available under our rules and the 
Communications Act. 


Very truly yours, 


Mary Jane Morris 
Secretary 


ec: Mr. James G. Edmiston, d/b as 
Montana Microwave 
924 South Third Street West 
Missoula, Montana 


Jeremiah Courtney, Esq. 
908 - 20th Street, N. W. 
Washington 6, D. C. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


File Nos. 581-C1-MP-58 (KOV-46) 
582-C1-P-58 (KPC5d6) 
583-C1-P-58 (KPC57) 


In re: Applications of 
James G. Epmiston, d/b/a Montana Microwave CoMPany, 
Kalispell, Montana 


For Construction Permits to extend present microwave 
system from Missoula to Helena, Montana 


PETITION TO STAY EFFECTIVENESS OF CON- 
STRUCTION PERMITS OR TO CANCEL, SUSPEND 
OR POSTPONE SERVICE TESTS, WHOLLY OR IN 


PART 


Comes now Capital City Television, Inc., licensee of 
television broadcast station KXLJ-TV, Helena, Mon- 
tana, and respectfully presents this petition, praying that 
the Commission forthwith stay the effectiveness of the 
above-identified construction permits or, in the alternative, 
that the Commission under its Rule 21.212 forthwith 
cancel, suspend, or postpone the commencement of serv- 
ice tests under such permits, wholly or in part. In sup- 
port thereof, Petitioner shows as follows: 


1. The Commission’s opinion in In re Application of 
James G. Edmiston, 16 Pike & Fischer, Radio Regulation 
736a, adequately portrays the prior history of these ap- 
plications and of Petitioner’s objections to their grant. 
In summary, Petitioner has several times pointed out in 
filed pleadings that the sole purpose and intendment of 
the subject applications is to enable the broadeast signals 
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of Spokane television stations to be imported into Helena 
for distribution by a Helena CATV system. Devastating 
competition would thus be created for Petitioner’s station 
KXLJ-TV in the marginal Helena market. In those 
pleadings, Petitioner has indicated that there is no hope 
that Petitioner’s station can continue to render a free 
television service to Helena and its environs if con- 
fronted by competition from a CATV system featuring 
the pirated signals of distant Spokane stations. Peti- 
tioner believed, and continues to believe, that it is singu- 
larly unfair to require it to compete, not with other simi- 
larly situated stations (as it is prepared to do), but with 
CATV systems enjoying huge and artificial advantages. 
Petitioner must and does pay for the signals of other 
stations it rebroadcasts; it must and does adhere to 
standards of public service, at the risk of losing its li- 
cense for failure; it cannot charge its viewers for services 
rendered; it is confined by Commission rule to providing 
a single service. In contrast, a CATV system refuses to 
pay for the signals of other stations it appropriates; it is 
not required to adhere to any standards in its operations 
and argues it is responsible to no governmental authority 
(with surprising success in pursuing the ancient dodge 
of contending before state authority that only federal 
regulation is appropriate, and before federal authority 
that regulation has been left by Congress for the states) ; 
it charges its viewers what the traffic will bear; it offers 
a variety of services, limited only by its technical ability 
to pirate broadcast signals. Despite the inequities of this 
situation, the Commission neither acted to foster local 
television broadeasting nor did it even leave the parties 
where it found them. Instead, it long pursued a policy 
of direct aid to CATV systems by indiscriminately grant- 
ing all their microwave applications. 


2. In the Edmiston case, supra, the Commission did 
not consider and pass upon the wide-ranging public in- 
terest problems which were presented. Rather, its legal- 
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istic holding was that Petitioner had failed adequately to 
particularize the harm threatening it (and the public 
interest) from a grant of the subject applications. Peti- 
tioner, as it respectfully submits, had particularized the 
threatened harm in the ultimate possible manner by stat- 
ing that a grant of the applications would drive it out 
of existence, and deprive its audience, many of whom 
derive their only television service from KXLJ-TV, of 
television broadeast signals. On April 25, 1958, Petitioner 
petitioned the Commission to reconsider the Edmiston 
decision. This petition is pending. 


3. On May 22, 1958, the Commission determined to 
conduct a wide-ranging inqury (Docket No. 12443), ex- 
amining into, among other things, the impact upon local 
television broadcasting of CATV systems, particularly 
where such systems pirate the broadcast signals of dis- 
tant stations and import the appropriated signals over 
long distances by microwave relay to their local distribu- 
tion point. Institution of this inquiry sharply and neces- 
sarily halted the Commission’s former policy of directly 
aiding CATV systems by indiscriminately granting their 
microwave applications even though the obvious sole pur- 
pose of the application was enhancement of the CATV’s 
competitive position and even though the result might 
imperil or destroy local television broadcasting. It may 
be that, as a result of this inquiry, the Commission will 
conclude that the essentially private-purpose microwave 
applications, such as are here involved, are per se con- 
trary to the public interest. Alternatively, the Commis- 
sion may conclude that such microwave applications can 
be granted only if, following a searching examination of 
the facts through the hearing device, it can conclude that 
their grant is in the public interest. Such an approach 
would, of course, balance the potential injury to local 
television broadcasting against any public benefits which 
a grant of a particular microwave application might be 
expected to confer. The Commission might also conclude 
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—though Petitioner hopes and apprehends it will not— 
that the destruction of local television broadcasting is not 
too high a price to pay to encourage and stimulate CATV 
growth. In all events, and whatever might be the Com- 
mission’s ultimate determination, an essential aspect of 
the Commission’s May 22 action was an obvious intention 
to preserve the status quo until the basic policy problems 
in Docket No. 12448 could be decided. The Commis- 
sion’s action in launching the inquiry necessarily sup- 
posed that it would not, until final policy was determined, 
increase the threat or worsen the harm to local television 
broadcast stations. No longer were the CATV systems 
to be given the aid of microwave relay authorizations 
while the basic policy problems remained unsettled. 


4. The status quo is now threatened seriously to Peti- 
tioner’s detriment. Petitioner is informed and believes 
that applicant has constructed its microwave relay sta- 
tions and is announcing over its cable system that it will 
soon commence their operation, transmitting Spokane 
station signals to Helena for distribution by the local 
CATV system. Applicant’s position will presumably be 
that Commission rules permit microwave relay stations, 
whose construction has been authorized, to commence 
operations without the necessity of any further Commis- 
sion approval or authorization but simply as an automatic 
consequence of the filing of a license application follow- 
ing construction. The Commission’s May 22 determination 
to preserve the status quo may thus operate in practice 
to permit the upsetting of the status quo, severely to the 
detriment of Petitioner. Petitioner’s long-pending (since 
April) petition for Commission reconsideration has pre- 
sumably not been acted upon as one aspect of preserving 
the status quo while the basic policy problems are re- 
solved. While Petitioner’s petition has thus been held in 
abeyance, applicant has proceeded to construct the micro- 
wave relay stations and, seemingly, under the Commis- 
sion’s rules, can place the stations in operation without 
further Commission action. 
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On October 24, 1958, Petitioner wrote to the Commis- 
sion, inviting attention to its pending petition for recon- 
sideration and to the fact that applicant was proceeding 
with construction, and requested that the Commission 
suspend applicant’s authority to construct the microwave 
facilities covered by the applications in question. On Oc- 
tober 27, 1958, the Commission responded to this commu- 
nication, stating that “pending final disposition of the 
Capital City petition * * * Mr. Edmiston proceeds at his 
peril and gains no advantage through any action he may 
take to implement the authorized construction.” However, 
if following completion of construction (whether at his 
peril or not) Mr. Edmiston is permitted to proceed with- 
out further authority from the Commission to place the 
microwave stations in operation to bring Spokane signals 
to the Helena CATV system, the Commission’s May 22 
action will have been rendered a nullity in this instance, 
and the status quo will not have been maintained. 


5. In these circumstances, the Commission should act 
immediately to prevent this occurrence. The outcome of 
the Commission’s inquiry under Docket No. 12443 would 
be of small concern to this Petitioner if, while the Com- 
mission pursued the inquiry, three Spokane signals were 
allowed to be imported into its area and Petitioner was 
thereby forced off the air. Consistent with its purposes in 
conducting the inquiry, the Commission must undertake 
the rigorous maintenance of the status quo and not fur- 
ther aid CATV systems. 


6. Petitioner suggests alternative procedures available 
to the Commission. The Commission could stay the effec- 
tiveness of the subject construction permits, thus prevent- 
ing their use as a basis for operations. Alternatively, the 
Commission could, under its Rule 21.212, order that the 
commencement of service tests be suspended or post- 
poned, at least until such time as the issues in Docket No. 
12443 were determined and Petitioner’s Petition for Re- 
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consideration were ruled upon. Petitioner would not ob- 
ject if the Commission suspended or postponed service 
tests only insofar as applicant undertook to transmit Spo- 
kane station signals to a Helena CATV system. Applicant 
has based its existence on the representation it is a “com- 
mon carrier.” To the extent there is truth in this repre- 
sentation, it should be little injured by a denial of the 
right to serve a single customer, leaving it the rest of 
the world to serve. To the extent it never intended to 
engage in bona fide common carriage but merely sought 
to sell Spokane signals to a Helena CATV system on a 
delivered basis, applicant has no legal or other justifica- 
tion for its operations. 


WHEREFORE, premises considered, Petitioner respect- 
fully prays that the Commission forthwith stay the ef- 
fectiveness of the above-identified construction permits 
or, in the alternative, that it forthwith, under its Rule 


21.212, cancel, suspend or postpone the commencement of 
service tests under such permits. 


Respectfully submitted, 
CapitaL City TeELeEvision, Inc. 
By /s/ Burton K. Wheeler 
Burton K. Wheeler 


/s/ Edward K. Wheeler 
Edward K. Wheeler 
/s/ Fanney N. Litvin 
Fanney N. Litvin 
/s/ Robt. G. Seaks 
Robert G. Seaks 
Its Attorneys 
Washington, D. C. 


November 25, 1958 


[Certificate of Service omitted in printing.] 
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Law Offices 


WHEELER & WHEELER 
Southern Building 
Fifteenth and H Streets, N. W. 


Washington 5, D. C. 
December 5, 1958 


Federal Communications Commission 
Washington, D. C. 


Re: Applications of JaMEs G. Epmiston d/b/a 
Montana Microwave, Kalispell, Montana 
For Construction Permits to extend present 
microwave system from Missoula to Helena, 
Montana 


Gentlemen: 


On November 25 KXLJ-TV, Helena, Montana, request- 
ed the Commission to take immediate action to prevent 
Montana Microwave from bringing to a CATV system in 
Helena the signals of the three Spokane television sta- 
tions. 


On December 3 Montana Microwave filed its opposition 
‘1 which it indicated in paragraph 20 that equipment tests 
would be commenced on the last leg of the relay on Mon- 
day, presumably, December 8th. 


It is therefore imperative that the Commission act on 
KXLJ-TV’s request for relief immediately. Otherwise, its 
pending petitions will have been effectively denied and 
KXLJ-TV forced off the air by default. Accordingly, in 
order to permit the Commission to act forthwith, we wish 
to advise that no reply will be filed to the opposition of 
Montana Microwave. 


We also wish to call the Commission’s attention to the 
fact that we anticipated in a prior letter Montana Micro- 
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wave’s attempt to coerce the Commission’s action on our 
petitions by arguing that they had expended $70,000 in 
reliance on their construction permit. Of course, Montana 
Microwave was fully aware of the rules which reserve to 
the Commission the right to “cancel, suspend, or change 
the date of beginning or duration of such {construction 
and equipment] tests when such action is in the public 
interest, convenience or necessity.” Pike & Fischer Radio 
Regulation para. 71:212(b) (2). 


The real public interest consideration here is not the 
70,000 that Montana Microwave may have invested or 
the considerably more than that sum which KXLJ-TV 
has invested in its television station, but rather the in- 
vestment of thousands of people in and around Helena 
in television sets in the belief that they would have free 
television service and the thousands of persons now re- 
ceiving television service who would be totally deprived 


of such service if KXLJ-TV is forced off the air through 
the provision of three network signals to the CATV sys- 
tem in Helena by Montana Microwave. 


We respectfully request the Commission without fur- 
ther delay to stay the effectiveness of the construction 
permits or to cancel, suspend or postpone the service 
tests of Montana Microwave. 


Caprtau Crry Texevision, Inc. 


By 


Edward K. Wheeler 
Its Attorney 
ce: Jeremiah Courtney, Esq. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
G FCC 58-1210 66845 


File Nos. 581-C1-MP-58 (KOV46) 
582-C1-P-58 (KPC56) 
583-C1-P-58 (KPC57) 


In re Applications of 
James G. Epmistox, d/b as Montana Microwave 


For construction permits to extend microwave communi- 
eation system from Missoula to Helena, Montana. 


ORDER 


At a session of the Federal Communications Commis- 
sion held at its offices in Washington, D. C. on the 17th 
day of December, 1958; 


The Commission having under consideration the peti- 
tion filed April 25, 1958 by Capital City Television, Inc. 
seeking reconsideration of the Memorandum Opinion and 
Order issued herein March 27, 1958, dismissing a protest 
filed by petitioner pursuant to the provisions of Section 
309(c) of the Communications Act, against the grant of 
the above identified applications of James G. Edmiston; 
and having also under consideration the opposition to 
such petition filed by James G. Edmiston May 7, 1958; 
and 


Ir Apprartnc, That, the time within which to file a pro- 
test herein pursuant to the provisions of Section 309(c) 
of the Communications Act, as well as the time within 
which to file a petition for reconsideration of the grant of 
the subject applications pursuant to the provisions of 
Section 405 of the Communications Act, expired on April 
26, 1958; and 
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Ir Furruer Apreartnc, That, the protest herein has 
been found to be legally insufficient in that it “utterly 
failed to specify any facts with particularity showing 
either that the grant of these applications was improp- 
erly made or that such grant would not serve the public 
interest” and that the subject petition for reconsideration 
of our action of March 27, 1958 has advanced no new ar- 
guments to persuade us that our original determination in 
that regard was in error; and that, to the contrary, pro- 
testant seeks to set in motion our hearing processes 
through a pleading containing only conclusionary allega- 
tions without support either in a sufficient statement of 
fact or of law; and 


Ir FurrHer Apprarine, That, in view of the above, a 
determination to deny reconsideration here can be made 
without consideration of the merits of the matters in- 
volved in Docket No. 12443; 


Ir Is Orverep, That, said petition for reconsideration 
Is Heresy Denrep. 


FreperaL ComMuUNICATIONS CoMMISSION * 


Mary Jane Morris 
Secretary 


Released: December 18, 1958 


* Commissioners Hyde and Craven dissenting and voting 
to grant the petition. See attached Statement by Com- 
missioner Cross. 
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STATEMENT BY COMMISSIONER CROSS 


The grant under protest was made without a hearing 
nearly a year ago (on January 30, 1958) and the pro- 
test against it was dismissed on March 27, 1958. Both 
these actions were prior to my coming on the Commission. 
On the strength of these actions by the Commission, con- 
struction costing an estimated $72,784 is reported to be 
completed and the grantee is said to be ready to com- 
mence operations. If the question of the initial grant 
were now before the Commission, I would favor a hear- 
ing on the objections raised by Capital City Television, 
Inc. However, taking into account the circumstances set 
forth above, I abstain from voting on the Petition for 
Reconsideration at this late stage. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. 
C FCC 58-1211 66865 


File Nos. 581-C1-MP-58 Station KOV46 
582-C1-P-58 Station KPC56 
583-C1-P-58 Station KPC57 


In re Applications of 
James G. Epmiston, d/b as Montana Microwave 
Kalispell, Montana 


For construction permits to extend present microwave 
system from Missoula to Helena, Montana 


ORDER 


At a session of the Federal Communications Commis- 
sion held at its offices in Washington, D. C. on the 17th 
day of December, 1958; 


The Commission having under consideration a petition, 
filed November 25, 1958, by Capital City Television, Inc. 
requesting a stay of the effectiveness of the construction 
permits heretofore granted James G. Edmiston, d/b as 
Montana Microwave to extend a common carrier micro- 
wave relay system from Missoula to Helena, Montana 
(File Nos. 581-C1-MP-58 and 582/583-C1-P-58) or, in the 
alternative, to cancel, suspend or postpone service tests 
pursuant to the provisions of Section 21.212(b)(2) of the 
Commission’s rules; and having under consideration the 
opposition to the protest filed December 3, 1958 by Mon- 
tana Microwave; and 


Ir Appearrne, That petitioner has failed to show that 
the denial of the relief sought would occasion irreparable 
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injury to itself, because it has furnished no specific facts 
in support of such conclusion, and has neglected to make 
a showing as to such essential elements as, for example, 
the income which would be lost as a result of a denial of 
the stay requested, and its current balance sheet and 
financial profit and loss status; and 


Ir Furraer AppeariInc, That the petition presents 
merely the unsupported allegations of petitioner’s coun- 
sel and is unsupported by affidavits from any persons al- 
leged to have a knowledge of the facts involved; and 


Ir Furruer AppeartnG, That petitioner’s conclusory in- 
ferences of irreparable injury to the public, in the absence 
of a stay, are necessarily predicated upon its purported 
showing of irreparable injury to itself and, having failed 
to show irreparable injury to itself, it has necessarily 
failed to show irreparable injury to the public; and 


Ir Furtuer AppearinG, That the Commission’s previous 
actions relating to this matter to this date carry a pre- 
sumption of continuing validity, which has not been altered 
by the issuance of our Notice of Inquiry (Docket No. 
12443), a proceeding which has not yet been determined; 
and 


Ir Furruer Apreartnc, That since the contested con- 
struction permits herein were originally issued pursuant 
to Commission action of January 30, 1958, and since such 
action was, in effect, reaffirmed by the Commission dis- 
missal of petitioner’s protest herein on March 27, 1958; 
the maintenance of the status quo with relation hereto 
appears to require the continuance in full effect of such 
grants pending final Commission action on petitioner’s pe- 
tition (filed May 7, 1958) for reconsideration of the dis- 
missal of its protest and the Commission’s final determi- 
nation with respect to Docket No. 12443; 
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Ir Is Onperep, That the petition herein Is Deniep In 
Au. REsPEcTs. 


FreperAL CoMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Released: December 19, 1958 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


G FCC 58-483 58828 
Docket No. 12443 


In the Matter of 
Inquiry into the Impact of Community Antenna Systems, 
TV Translators, TV “Satellite” Stations, and TV “Re- 
peaters” on the Orderly Development of Television 
Broadeasting. 


NOTICE OF INQUIRY 


Background 


1. From the inception of television broadcasting, it 
has been apparent that, owing to the high costs of pro- 
viding television service, considerable difficulty would be 
encountered in bringing to the smaller communities and 
more sparsely settled areas of the country as much pro- 
gram service and choice as could be more readily made 
available to that portion of the public living in larger 
cities and densely populated areas. The basic economic 
factors underlying this circumstance are too familiar to 
warrant repetition or elaboration here. The essential fact 
is that there are numerous smaller communities and 
sparsely settled areas where there is insufficient economic 
support for the operation of regular television stations. 
This is illustrated by the fact that there are only 325 com- 
munities which have one or more local television stations 
as compared with 1,700 communities which have locally 
assigned radio stations. 


2 The demand for television service in the economic 
fringe areas has spurred the public and industry to find 





67 


solutions. The Commission has participated in the effort 
by adapting its rules to facilitate the provision of tele- 
vision program service in the numerous communities un- 
able to support a regular television station. 


3. The responses to the problem have taken various 
forms. Taking their cue from the successful use of master 
antennas and a system of cable distribution and amplifi- 
cation of television signals to numerous receivers in large 
apartment buildings, entrepreneurs early conceived and 
adapted this idea for use in small outlying communities 
which, because of the distance from the nearest television 
station or uneven terrain, or both, were unable to obtain 
satisfactory reception on home receiving antennas. In 
the typical case the facility, which has come to be known 
as a community antenna television system, establishes a 
receiving antenna at some favorable reception point— 
usually a hilltop or mountaintop—amplifies the signal and 
retransmits it over a closed circuit cable system connecting 
the master receiving antenna with the homes of individual 
subscribers. 


4. Some CATV systems have contracted for the micro- 
wave transmission of programs by common carriers from 
a distant off-the-air pickup point at which the signals 
can be satisfactorily received, to a point where the signals 
are fed into the local cable distribution system. It is re- 
ported that there are now in existence approximately 550 
CATV systems in as many communities, serving an ap- 
gregate half-million subscribers. 


5. Elsewhere, small isolated communities manage to 
obtain television service by the use of TV repeaters whose 
function essentially is the off-the-air pickup of incoming 
television signals at a favorable reception point and the 
amplification and retransmission of those signals by radio 
to the community. At first retransmission was typically 
performed on the same frequency as the incoming signal. 
Today, owing to difficulties encountered with ghosting in- 
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terference, the signals are more usually converted to and 
retransmitted on a different frequency. Although accu- 
rate information is not available, it is reported that there 
are approximately 1,000 such facilities in operation. The 
operation of such devices has not been authorized by the 
Commission and is therefore conducted in violation of the 
requirement of the Communications Act that all users of 
radio frequencies be licensed by the Commission. 


6. The Commission has for many years realized the 
plight of the more remote areas and undertook several 
steps to meet the problem of inadequate TV service. In 
August, 1954, a policy statement was issued in which it 
was stated that consideration would be given to applica- 
tions for new TV broadcast stations even though no 
provision for local programs was proposed. Such sta- 
tions would be permitted to operate for the purpose of 
rebroadeasting the programs carried by other TV sta- 
tions. It was the purpose of this policy to stimulate the 
installation of TV stations in the smaller markets by 
eliminating the cost of expensive studio equipment and 
the expense of local programming. Although the term is 
not used in the Commission’s Rules, such stations became 
known as “satellite” stations. Insofar as the rules are 
concerned, “satellite” stations are licensed as regular TV 
broadcasting stations and may at any time originate locai 
programs. As a matter of fact, such stations are encour- 
aged to do so whenever the economics permit. 


7. The policy statement regarding so-called “satellite” 
stations did result in the construction of several such 
stations in medium sized markets but fell short of solving 
the problem of TV reception in the small, remote com- 
munities. The Commission, with the cooperation of the 
TV industry, made a comprehensive study of various 
methods of bringing TV reception to small communities 
at low cost and after careful consideration of all available 
data, promulgated rules to provide for the licensing of 
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TV broadcast translator stations. Such stations are per- 
mitted to receive the signals of television broadcast sta- 
tions operating on any VHF or UHF channel, convert 
or “translate” the signals to a channel in the upper UHF 
television broadcast band, and retransmit them with a 
maximum transmitter power output of 10 watts. Ap- 
proximately 125 television translators are in operation 
and applications continue to come in. It is estimated 
that between a quarter and a half million people are 
within receiving range of existing TV translators. 


8. Use of these various facilities for bringing tele- 
vision program service to communities lacking regular 
local stations and situated beyond the range of satisfac- 
tory service from nearby stations has made possible a 
notable advance in the provision of television services 
and program choices to numerous communities and an 
uncounted but very considerable number of persons. 


9. The use of these facilities has, however, created a 
number of problems which require study in an effort to 
determine whether any revision of Commission policies 
and regulations or any amendments to the existing law 
would be appropriate. Some of these problems are pecu- 
liar to the individual services. Others touch on them all. 


Problems 


10. Before defining specific issues on which parties 
will be invited to submit data and comments, we will 
briefly summarize the problems which are involved—frst 
with respect to the individual services and second as to all 
of them in common. 


Unauthorized Repeaters in the Television Band 


11. None of the 1,000 repeaters reported to be in oper- 
ation has been authorized by the Commission. They 
have not been authorized because of the objectionable 
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interference they cause and because of the advantages of 
employing translators authorized under the Commission’s 
rules, which avoid or minimize those interference prob- 
lems. There is pending before the Commission a rule 
making proceeding (Docket No. 12116) in which consid- 
eration is being given to the authorization of repeater- 
type operations within appropriate limits. 


12. Because of the pendency of that proceeding, no 
useful purpose would be served here by discussing or 
designating issues concerning the technical advantages 
and disadvantages of repeater operation. We thus merely 
note that these questions are before us in a separate pro- 
ceeding and propose issues in this proceeding relating 
to repeaters only in respect to the question of the eco- 
nomic impact of their operation on existing or potential 
future regular television stations. 


Tramslators 


13. Similarly, it would be inappropriate in this pro- 
ceeding to designate issues relating to the technical as- 
pects of translator operation. It may be noted that re- 
ports of translator operations indicate the successful 
transmission of clear pictures and the relative absence of 
interference of the types to which repeaters are subject. 
As in the case of repeaters, the aspect of translator oper- 
ation which bears directly on the problems with which 
this proceeding is primarily concerned is the economic 
impact of translator operation on the successful operation 
of regular local television stations. 


Satellites 


14. Similarly, the aspect of satellite operations which 
is relevant here is the effect of such operation on the 
possibilities for establishing regular television stations 
which provide locally originated programs. 
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Community Antenna Television Systems 


15. While, as in the case of repeaters and translators, 
and to a lesser degree in the case of satellite stations, 
CATV systems pose problems relating to their competi- 
tive impact on regular television stations, CATV systems 
involve, additionally, certain jurisdictional and policy 
questions arising out of the character of the CATV facil- 
ity and the service it renders. 


16. In a Memorandum Opinion and Order adopted by 
the Commission on April 2, 1958 (In the Matter of Fron- 
tier Broadcasting Company, e¢ al, Complainant, v. J. E. 
Collier and Carol O. Krummel, db/as Laramie Community 
TV Company, et al, defendant), the Commission an- 
nounced its conclusion that it does not possess licensing 
or regulatory jurisdiction over community antenna tele- 
vision systems. We may here note briefly the basis on 
which the conclusion of non-jurisdiction over CATV sys- 
tems was reached. First, it was concluded that they are 
not carriers. Second, even assuming they were carriers, 
their operations are typically intra-state, whereas the 
Act gives the Commission regulatory jurisdiction over 
only those common carriers operating facilities which 
provide interstate or foreign communications service. 
Finally, it seemed clear that, since their operation is con- 
fined to the transmission of television programs to sub- 
scribers over closed circuit cable systems, there is no basis 
on which to assume licensing or regulatory powers over 
CATV systems as users of the radio spectrum under Title 
LI of the Communications Act. 


17. On May 5, 1958 Frontier Broadcasting Company 
filed a petition for reconsideration of the Memorandum 
Opinion and Order adopted on April 2, 1958. Although 
the question of the Commission’s direct jurisdiction over 
CATV systems is separate from the other issues in this 
proceeding, it is sufficiently related to them that it will 
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be appropriate to include that issue herein in response to 
the foregoing petition for reconsideration. 


18. A separate problem concerning CATV systems re- 
lates to the use by some of them of common carrier facili- 
ties for the point-to-point microwave relay transmission 
of television programs from off-the-air pickup points to 
points at which the signals are fed into the cable distribu- 
tion system at the local community to be served. It has 
been urged that the Commission refuse to license the in- 
stallation and use of such microwave relay systems where 
they are installed by common carriers to bring programs 
to CATV systems in communities and areas served by 
local television stations. Such action by the Commission 
would be subject to several objections. First, it would 
constitute indirect regulation and control of CATV sys- 
tems over which the law has provided no clear direct 
jurisdiction. Second, it would represent a novel and ques- 
tionable departure from normal common carrier regula- 
tion to preclude service to particular classes of users 
rather than, as is the normal case, to authorize and re- 
quire common carriers to provide service without discrimi- 
nation to all users. Despite the serious doubts arising 
from these considerations, we herein afford interested 
parties an opportunity to comment by including these 
questions among the issues designated hereinbelow. 


19. This brings us to the central problem underlying 
the entire proceeding: evaluation of the economic impact 
exerted by small town television facilities of the various 
kinds described above on the construction and the suc- 
cessful operation of regular television stations. The com- 
plexity of this problem can be readily appreciated by con- 
sidering a representative case. In a small city which 
receives service from a television station assigned to the 
local city or to a nearby city a CATV system provides 
national network and other national program services 
brought in from distant stations located in larger markets 
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where the major networks have basic affiliates. The tele- 
vision station in the local community is unable to obtain 
or provide more than a minimal amount of network pro- 
gramming and, at best, can furnish only a single source 
of programs. Being located in an economic fringe area, 
the station has difficulty achieving successful financial 
operation. 


20. According to allegations submitted to the Commis- 
sion, one of the principal factors affecting the ability of 
the station to operate successfully is the substantial diver- 
sion of audience to the network and other nationally dis- 
tributed programs carried over the CATV system which 
may have two, three, four or even five operating channels. 
The CATV system obtains the programs provided to sub- 
scribers by off-the-air pickup and pays nothing for the 
use of those programs. It is also alleged that advertising 
sponsors of network and other nationally distributed pro- 
grams thus secure local audiences without additional ex- 
pense, and accordingly have no incentive to buy time on a 
local station for carrying the programs brought in from 
the outside. This is said to have a bearing on the ability 
of the local television station to secure network programs 
and also to secure sufficient audience to induce the support 
of local broadcasters. 


21. Similar considerations may be applicable where 
outside programs are brought in by repeaters or transla- 
tors. The essential problem is that the provision of pro- 
grams from the outside by other means is said to affect 
the ability of a station to operate successfully and to pro- 
vide a local service. The representative situation out- 
lined above has numerous variations, but the essential 
problem is said to be present in them all. 


22. On the other hand, there are those who feel that 
the installation of these devices stimulates the purchase 
of TV receivers and thereby improves the opportunity 
for a local TV broadeast station to operate successfully. 
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This, it is said, would encourage the inauguration of local 
television service in many communities by providing an 
existing audience. This may be particularly significant 
in the case of the TV translators which develop an audi- 
ence equipped with UHF receivers because in many small 
communities which might have a local station, only UHF 
channels could be made available. 


23. Putting aside for the moment purely jurisdictional 
considerations—which differ as among CATV systems, 
translators, repeaters and satellites—the alternatives 
which may be open to the Commission are extremely difhi- 
eult to assess from the standpoint of what would most 
serve the public interest. We make no findings herein, 
but for the moment assuming that some validity attaches 
to the argument that existing stations may be forced by 
these other types of facilities to close down or curtail 
service, or that stations which might otherwise be built 
will be foreclosed, the alternatives run somewhat as fol- 
lows. If the CATV system or other small town program 
distribution facility is obliged to discontinue, the local 
residents would be deprived of two, three, four or five 
services which these facilities can provide them. They 
would thus be reduced to a single source of programs— 
the local station—which in many cases cannot provide 
even the amount of network programs which the CATV 
or other local system brings in over a single channel. As 
against this the continued operation of CATV systems, 
repeaters and translators is charged by some as threaten- 
ing and in some cases causing the demise of local stations. 
This not only removes a local outlet for the broadcast of 
local events, but also deprives service to persons who may 
be within the reach of the regular television station but 
are not served by the CATV system or other types of 
local service facilities, as the case may be. 


94. This discussion does not exhaust but merely points 
out a number of problems involved. They require close 
scrutiny and study, 





Ta 
Issues 


25. Before we endeavor to reach conclusions as to the 
action it may be appropriate for the Commission to take 
on the foregoing problems, either by way of amendment 
of Commission policies and rules or legislative recommen- 
dations to Congress, we believe it would be appropriate 
and useful to afford all interested parties an opportunity 
to submit such data and views as they feel should be taken 
into account. 


26. Written comments may be filed on or before June 
27, 1958, in an original and 14 copies. Authorization for 
the institution of this proceeding is found in Section 403 
of the Communications Act of 1934, as amended. Data 
and views are desired, in particular, on the following 
issues ; 

1. In which communities, and to how many persons are 


1, 2, 3 or more television program services provided 
by: 

(a) CATV systems 

(b) Repeaters 

(c) Translators 

(d) Satellite TV stations 


_ In which of the communities under (1), above, are 
there: 


(a) Television stations authorized but not yet oper- 
ating. 

(b) Television stations in operation. 

(c) Television stations built but now off the air. 

(d) Foreseeable opportunities for the operation of 
one or more television stations. 


. How many persons receive their only satisfactory 
television service from regular television stations lo- 
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cated in or near communities in which CATV sys- 
tems, repeaters or translators are operating? 


How many of the communities under (1) above had 
no local television station but receive satisfactory 
direct reception from a television station in a nearby 
city or town? Specify. 


In what ways and to what extent do the operations 
of CATV systems, repeaters, translators and satel- 
lites affect the ability of existing and potential tele- 
vision stations to obtain revenues and programs? 
What significant light has been cast on this question 
by experience to date in the operation of regular 
television stations in communities where CATV sys- 
tems, repeaters and translators have been in opera- 
tion? 

What areas and populations receive no television 
service of any kind and what steps would it be desir- 


able for the Commission to take to encourage and 
foster the provision of service to such areas and 
populations? 


In what circumstances, if any, would public interest 
considerations justify prohibiting or limiting the 
operation of CATV systems, repeaters, translators 
or satellites? 


Could the Commission justifiably distinguish between 
communities which have or do not have regular local 
television stations, in determining whether the public 
interest would be served by the provision of one or 
more program services by local CATV systems, re- 
peaters or translators? 


If the choice had to be made, would it be more in the 
public interest to maintain the only service provided 
to people living in rural areas by a television station, 
or to permit the provision of multiple program serv- 
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ices to a smaller number of persons residing in a 
town served by a CATV system, repeaters or transla- 
tors at the cost of or at serious risk to the continua- 
tion of service to other persons wholly dependent on 
the local television station? 


. What specific kinds of limitations and restrictions 
might it be in the public interest to impose on CATV 
systems, repeaters or translators, and what stand- 
ards or criteria should govern the imposition of such 
limitations or restrictions? 


. What basis, if any, is there for the assumption by 
the FCC, under present law, of licensing and regula- 
tory powers over CATV systems? 


2. Would it constitute a legally valid exercise of FCO’s 
regulatory jurisdiction over common carriers to deny 
authorization for common carrier microwave, wire or 
cable transmission of TV programs to CATV sys- 
tems on the ground of adverse competitive impact on 
the construction or successful operation of local or 
nearby television stations? 


. Can economie injury to a television station be a valid 
public interest justification for denial of authorization 
to local program distribution services which compete 
with a local regular television station? 


. What legislative recommendations might it be appro- 
priate to submit to Congress in respect to FCC juris- 
diction over CATV systems? 


FeperaL CoMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 
Adopted: May 21, 1958 


Released: May 22, 1958 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
C FCC58-103 53880 
File No. 359-C1-P-58 Call Sign: KPB82 


In re Application of 
Ixrermountarx Microwave, Cut Bank, Montana 


For a construction permit for point-to-point microwave 
facilities on Mount Baldy, Glacier County, Montana. 


MEMORANDUM OPINION AND ORDER 


By the Commission: Chairman Doerfer not participating. 


Situation With Respect To Intermountain Microwave 


1. Intermountain Microwave (hereinafter called In- 
termountain) is a corporation organized under the laws 
of the state of Montana, authorized to operate as a com- 
munications common carrier for hire. On June 18, 1957, 
it filed with the Commission an application (File No. 
9768-C1-P-57) for a construction permit for a point-to- 
point microwave radio facility to be installed at the top 
of Mount Royal, Liberty County, Montana. The purpose 
of the proposed facility was to transmit audio and video 
broadcast program material, as a common carrier for hire, 
carrying broadcast signals of stations KFBB-TV, Great 
Falls, Montana and CJLH-TV, Lethbridge, Canada, from 
an off-the-air pick up on the top of Mount Royal to its 
subscribers, Highline Community Antenna Service, Inc., 
Cut Bank, Montana; Community TV Association of Havre, 
Havre, Montana; and Norwest Laboratories, Shelby, Mon- 
tana, all of which operate community antenna distribution 
systems in their respective communities. The actual off- 
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the-air pick up of the desired radio signals is effected 
jointly by the subscribers to Intermountain’s service and 
Intermountain merely performs the transmission of the 
signals, after pick-up, from the point of pick-up to the 
point of delivery to the respective subscribers’ local dis- 
tribution systems. The facilities of Intermountain permit 
the transmission of signals of only one TV broadcast sta- 
tion at any time. In addition to offering service to the 
named subscribers, Intermountain assumed, of course, the 
obligation of providing service, upon reasonable demand, 
to any other qualified subscriber upon the terms and con- 
ditions set forth in its applicable tariffs. At the time of 
application filing, the president of Intermountain (Francis 
Lee Bitney) was the owner of 50% of the stock of High- 
line Community Antenna Service, Inc., and a vice presi- 
dent of Intermountain (Selden Sherburne Frisbee) held 
a 25% interest in the same company. Other than these 
interests, the officers and stockholders of Intermountain 
held no interest in any of the other proposed subscribers 
to Intermountain service. No one expressed to the Com- 
mission any opposition to the grant of this application. 
On July 19, 1957, a construction permit was issued to 
Intermountain authorizing it to establish the requested 
point-to-point communication cireuit (station KPB51). 
The station is under construction. 


2. On August 19, 1957, Intermountain filed a new ap- 
plication (File No. 359-[1-P-58) seeking to supplement 
the facility described above, by the construction of a 
point-to-point microwave TV relay station to be located 
on the top of Mount Baldy, Glacier County, Montana. 
This facility is to be used for the purpose of relaying TV 
broadcast signals of station KGEZ-TV, Kalispell, Mon- 
tana and station KXLY-TV, Spokane, Washington, there 
picked up off-the-air by Intermountain’s subscribers and 
delivered to Intermountain for transmission, through its 
microwave station at Mount Royal, for ultimate delivery 





80 


to the applicant’s subscribers at the points where their 
respective distribution systems operate. No one expressed 
to the Commission any opposition to the grant of this 
application. It was granted on September 6, 1957 (and 
announced in a public notice dated September 16, 1957). 
This facility is also under construction. 


3. By letter dated October 4, 1957, received by the 
Commission October 7, 1957, Hill County TV Club of 
Havre, Havre, Montana (hereinafter called Hill County), 
asserted an opposition to the last mentioned grant. Al- 
though the term “protest” is used in the unverified letter, 
it is not indicated whether relief is sought under Section 
309(¢) of the Communications Act of 1934, as amended, 
or under Section 405 thereof. Treating the matter as a 
pleading under Section 309(c), it must fall as a protest 
because of the jurisdictional failure to comply with the 
requirements of that section, namely, that the protest 
must be filed “under oath”. There is the further jurisdic- 
tional requirement of Section 309(c) that any protest 
“shall be served on the grantee”. The letter does not in- 
dicate such service, nor has the Commission received any 
information indicating that service was made by Hill 
County. Section 405 provides, in substance, that any “per- 
son aggrieved or whose interests are adversely affected 
thereby”, may petition for re-hearing (reconsideration) ; 
and “it shall be lawful for the Commission, in its discre- 
tion, to grant such re-hearing if sufficient reason therefor 
be made to appear.” Because of Hill County’s allegations 
of economic injury to itself (as set forth below), we have 
accorded it status to petition for reconsideration herein 
and have accorded its letter the status of a request for 
reconsideration of our action of September 6, 1957. A 
copy of Hill County’s letter was served by the Commission 
upon Intermountain, together with an explanatory letter 
of October 16, 1957. A reply to Hill County’s letter was 
filed by Intermountain on November 4, 1957. 
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4. Hill County states that it is a voluntary group, or- 
ganized under Montana laws as a non-profit corporation 
for the purpose of providing broadcast TV coverage to 
the public in the north central Montana area comprising 
portions of Blaine, Hill and Liberty Counties; that it 
provides direct coverage to an area in excess of 30,000 
square miles and an estimated 3,000 TV receivers through 
the operation of two FCC licensed transmitters (trans- 
lator stations); that it has an investment in excess of 
$17,000 in plant; and that the introduction of live net- 
work programming of a Spokane station via microwave 
relay and a cable distribution system in its area of popu- 
lation poses a direct threat to its investment through 
possible loss of voluntary contributions necessary for its 
continued operation. Additionally, Hill County argues 
that the operation of community TV distribution systems 
in this manner may adversely affect the operations of 
station KFBB-TV, Great Falls, Montana, whose programs 
Hill County re-broadeasts through its translators and, 
perhaps inhibit the introduction in the area of improved 
or other broadcast facilities. Accordingly, Hill County 
requests that the Commission rescind its grant of Sep- 
tember 6, 1957 to Intermountain (File No. 359-C1-P-58). 


= 


5. Intermountain’s reply points out that Hill County's 
objections are really aimed at the operations of Commu- 
nity TV Association of Havre (hereinafter called Com- 
munity TV), in which neither Intermountain nor any of 
its stockholders has any financial interest. It is stated 
that Community TV has been operating in Havre since 
November 1954, receiving, on behalf of its subscribers, 
television signals broadcast by station KFBB-TV, Great 
Falls, Montana and that Hill County did not commence 
operation of its translator stations until December 1956. 
Community TV requested Intermountain to provide the 
point-to-point transmission between Mount Royal and 
Havre to permit the relaying of better quality signals 
from station KFBB-TV than Community TV was able to 
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obtain from its original point of off-the-air pick-up. Sub- 
sequent to the grant of the first construction permit to 
Intermountain (July 19, 1957), Community TV and others 
requested that Intermountain provide additional service 
between Mount Baldy and Mount Royal in order to per- 
mit the relaying of the signals of the additional stations 
KGEZ-TV and KXLY-TV. Intermountain argues (1) 
that Hill County’s projection of anticipated economic hard- 
ship is purely conjectural; (2) that the Commission’s 
policy of licensing communication common earriers for 
the purpose of relaying television signals to community 
antenna systems was formally established in connection 
with the rule-making which preceded the adoption and 
promulgation of Part 21 of the Commission’s rules (the 
part under which such installations are authorized); (3) 
that any controversy which may exist would be between 
Hill County and Community TV; (4) that it would be 
arbitrary and capricious for the Commission to seek to 
control the activities of Community TV by withholding 
license authority from a common carrier seeking to serve 
that business; (5) that it is impossible to conjecture the 
effect of the operations of Community TV on the contin- 
ued operations of the translator service of Hill County; 
(6) that Hill County’s concern with respect to the impact 
of Community TV’s operations on station KFBB-TV is 
not clear and is irrelevant and immaterial; (7) that the 
supposition that the operations of Community TV might 
delay the introduction of other live broadcast services in 
the area cannot be demonstrated. 


Discussion 


6. Hill County is seeking to have the Commission 
deny a radio authorization to a communication common 
carrier because the communication circuit to be derived 
under such authorization will be utilized by subscribers 
who are competitors of Hill County in endeavoring to 
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provide visual entertainment. No one suggests, nor is 
there any evidence, that Intermountain is not a bona fide 
communication common carrier. Hill County, on the other 
hand, is authorized to operate its facilities within the 
broadcast service. It is to be noted that the services of 
the common carrier against whom the petition is directed 
are available equally to Hill County, Community TV and 
any other qualified member of the public who may wish 
to employ such services under the terms and conditions 
set forth in the carrier’s tariff. 


7. We are of the opinion that the request of Hill 
County must be denied. It is perfectly evident that the 
communication common carrier is not, in any sense, in 
competition with the objector. Such competition as there 
may be would be between the subscribers to the common 
earrier service (the community TV distribution services) 
and the objector. In considering this problem, it must be 


remembered that it is possible and feasible for commu- 
nication common carriers to provide program relay facili- 
ties to subscribers, including community television distri- 
bution systems, under circumstances where no special au- 
thorization is required from this Commission, ¢.g., where 
the carrier already has in place properly authorized * 
general cable, wire or radio facilities which may be put 


1Cf. our Order of August 31, 1955 in Docket Nos. 11392 and 
11393, In re Applications of Bartlett and Reed Management and 
Black Hills Video Company. 


2 Construction, extension, acquisition, etc., of new lines, as dis- 
tinguished from radio circuits, requires authorization from the 
Commission under conditions set forth in Section 214 (Title II) 
of the Communications Act. Radio authorizations are issued under 
Section 309 (Title III) of the Act. As applied to common carriers, 
the standard or test as to whether a grant should be made is sub- 
stantially identical in terms and effect, i.e., public interest, con- 
venience and necessity. (Section 214 refers only to “public con- 
venience and necessity” omitting reference to “public interest’. 
We have attached no significance to this omission in our admin- 
istrative implementation of these sections of the Act.) 
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to such particular use in the ordinary course of business. 
Thus, to single out for special consideration and denial 
only those situations where new construction is involved, 
where such new construction is specifically for the purpose 
of providing a service to the public, when the initial or 
sole user availing himself of service is a community tele- 
vision distribution system, would be arbitrary, capricious 
and discriminatory. An alternative, of course, would be 
to adopt an over-all policy, rule or condition with respect 
to every cable, wire or radio authorization issued by this 
Commission to carriers under its jurisdiction, under both 
Title II and Title III of the Communications Act, pro- 
hibiting the rendition of the specific type of service here 
under attack by the objectors. Such a procedure would 
be equally arbitrary, capricious and discriminatory and 
unwarranted in view of our ultimate determination here- 
in. 


8. The petition before us establishes only that Hill 


County may be financially injured as a result of our grant 
to Intermountain Microwave. Such injury, as we have 
indicated, confers upon Hill County standing to petition 
for reconsideration under Section 405 of the Act. But 
injury to Hill County is not necessarily injury to the pub- 
lic. See Federal Communications Commission v. Sanders 
Brothers Radio Station, 309 U. S. 470. The allegations of 
the injury to the public, as a consequence of economic in- 
jury to petitioner (set forth in paragraph 4 above), are 
too speculative to form the basis of any rational judg- 
ment. See The Voice of Cullman, 6 P & F RR 139. We 
ean find no reason to attempt to deprive the public of a 
choice between competing modes of television service. 
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9. Ir Is Onperep, That, upon consideration of all the 
foregoing, and for the reasons stated, the informal re- 
quest of Hill County TV Club of Havre, for reconsidera- 
tion of the grant of the application of Intermountain 
Microwave Is Dentep. 


FeperaL CoMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: January 30, 1958. 
Released: January 31, 1958. 


IN THE UNITED STATES COURT OF APPEALS 
For tHE District or CoLuMBIA CIRCUIT 


No. 14,901 
CaprraL City Texevision, Inc., Appellant 
v. 


FeperaL Communications Commission, Appellee 
Hetena TV, Inc., Intervenor 
James G. Epmiston, d/b/a Montana Microwave 
Intervenor 


Cory-DuL_um Post No. 10010, Veterans of Foreign Wars 
of the United States, East Helena, Montana, Intervenor 


STIPULATION 


Counsel for all parties in the above entitled matter 
hereby stipulate and agree that the attached Joint Ap- 





86 


pendix includes all of the Record to be printed in the 
above entitled case, and that the Joint Appendix will be 
filed following the filing of Appellee’s brief. 


Edward K. Wheeler 
Counsel for Capital City Television, Inc. 


Jerry M. Hamovit 
Counsel for Federal Communications 
Commission 


John P. Cole, Jr. 
Counsel for Helena TV, Inc., Intervenor 


Jeremiah Courtney 
Counsel for James G. Edmiston, d/b/a 
Montana Microwave, Intervenor 


Richard H. Strodel 

Counsel for Cory-Dullum Post No. 
10010, Veterans of Foreign Wars of 
the United States, East Helena, 
Montana, Intervenor 


February 26, 1959. 


[The Joint Appendix to the foregoing stipulation listed to 
be printed precisely those items enumerated in the index 
of this document. ] 
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QUESTIONS PRESENTED 

1. Whether the Commission properly dismissed appellant's 
protest for failure to specify with sufficient particularity 
the facts it relied upon? 

2. Whether the Commission properly denied a stay of its 
grant of construction permits, when appellant failed to submit 
any proof of irreparable injury to the public? : 

3, Whether this appeal was filed within the statutory 
period, insofar as the January 30, 1958, grants are concerned, 
and, if so, whether the Commission properly held that the 
public interest was served by a grant of the construction 


permits to intervenor? 


_*) No prehearing conference was held in this case, and 


accordingly no stipulation has been entered as to the ques- 
tions presented in this matter. | 


(i) 
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I. Appellant's protest was properly denied 

because it failed to meet the statutory 
requirement of specifying with particularity 
the facts relied uponby protestant. 
The Commission properly denied appellant's 
petition for stay after it had completely 
failed to establish likelihood of irreparable 
injury to the public were a stay not granted. 


This Court is without jurisdiction of Capital 


City's appeal of the January 30, 1958, grant 
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Microwave'’s applications for construction 
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relay system. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


i ED 


No. 14,901 


een 


CAPITAL CITY TELEVISION, INC., 


Appellant 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 


—— aan 


APPEAL FROM THE FEDERAL COMMUNICATIONS COMMISSION 
BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


Montana Microwave, a communications common carrier 
operating a point-to-point microwave relay system, filed 
three applications on September ve) AIO9,, LOT, authority to 
extend its system to serve Helena, Montana, It proposed to 
relay the signals of two television stations in Spokane, 

television 
Washington, which broadcast network/programs and to furnish 
these signals to any subscribers in Helena under the terms 
of its tariffs. Its initial Helena subscriber was Helena 
TV, Inc., the community antenna television system there (here- 
after called CATV), which was to own the equipment comprising 


these additional facilities and lease them to Montana Micro- 


wave (R. 1-9). 
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Appellant, Capital City Television, Inc., was the opera- 
tor of television station KXLJ-IV in Helena, a satellite station 
of KXLF-TV, its commonly-owned station in Butte, Montana. (A 
satellite station generally has little studio equipment or local 
programming, relying principally upon rebroadcasting of signals 
originating from another station.) It filed an opposition to 
these applications, claiming that competition to its station 
would be oppressive if network programming were available to 
the CATV system, and that this competition in the sparsely 
settled Helena area would drive KXLJ-TV from the air. Thus, 
appellant contended that a grant of these applications would 
eliminate local broadcasting in this area (R. 16-22). On 
January 30, 1958, the Commission granted the microwave appli- 
cations, concluding that the grants would serve the public 
interest, convenience and necessity, and relying upon its opinion 
in In re Applications of Intermountain Microwave, 16 Pike & 
Fischer, R.R. 733, adopted the same day (R. 51-53). This 
opinion noted that the competition sustained by local broad- 
casters, if any, came not from the microwave common carrier 
across whose facilities were transmitted this network program- 
ming, but rather from the CATV system. In addition, since 
this same programming could be obtained by use of other common 


carrier facilities, such as coaxial cables, the Commission held 


that it would be arbitrary to deny these applications, 


Thereafter, on February 28, 1958, appellant filed a protest 


to these grants under Section 309(c) of the Communications Act. 
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This protest was likewise directed to the hardships appellant 


anticipated from increaed competition from the Helena CATV 
system, alleging that this competition would force its station, 
KXLJ-TV, off the air, that local programming would thereby be 
eliminated and that fringe areas would no longer receive tele- 
vision service. While appellant stated it did not obtiect to 
competition as such, it claimed competition from the CATV was 
unfair and ruinous. In this connection it stated that the 
CATV was unregulated and would carry no local programming. 
Appellant also claimed for the first time, and then summarily 
that Montana Microwave was not a true common carrier ‘and stated 
that, in any event, denominating Montana Microwave as a common 
carrier should not avoid inquiry into the competitive effects 
of these grants. This protest did not petition for rehearing 
of the basic grants under the procedures of Section 405 of 
the Communications Act. (R. 54-66). | 

The Commission considered this protest, as ene cals the 
opposition thereto filed by Montana Microwave, and on March 
27, 1958, released a Memorandum Opinion and Order, iitsnelisstintg 
this protest as failing to meet the statutory test, viz. 
specifying facts with particularity that would show the grants 
were either improperly made or would not be in the public 
interest. While the Commission held Capital City to be a 
party in interest, it stated that a simple assertion that 
Montana Microwave was not a “common carrier” because it would 


serve only one customer presented a legal non sequitur. The 
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Commission noted that the proper test of “common carrier” status 
in this context was a “holding out to the public of an offer 

to serve all who desired service, upon reasonable demand, with- 
out discrimination and pursuant to legally applicable tariffs" 
(R. 93). There was no allegation that Montana Microwave failed 
to meet this test. 

The Commission then reviewed appellant's allegations of 
competition. Capital City claimed the availability of micro- 
wave service to the Helena CATV would cause “adverse competi- 
tive effects,flowing from CATV to protestant, and that this 
may not be in the public interest.” The Commission noted that, 
notwithstanding the requirements of its Rules, there was no 
showing of what these effects might be, nor was there any 
showing relating this adverse competitive effect to the public 


interest (R. 93). : Accordingly, the Commission concluded that 


the protest failed to specify any facts with particularity 


showing either that the grants were improperly made or that 
such grants would not be in the public interest (R. 90-94). 
Thereafter, on April 25, 1958, Capital City filed a peti- 
tion for reconsideration of the March 27, 1958, Memorandum 
Opinion and Order dismissing its protest. Appellant argued 
that the protest had specified with ultimate particularity 
facts which raised the question whether the grants were in 
the public interest. This petition stated that the applica- 
tions of Montana Microwave had for their purpose dissemination 


of Spokane television signals in Helena, which would destroy 
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the economic basis for local television broadcasting in Helena. 
It contended the protest raised the question of an "effective 
partnership" between the Helena CATV system and the microwave 
carrier, and before the grants were made, the Commission should 
have explored the effects of this “partnership", as applied to 
the public interest, convenience and necessity. This Petition 
for Reconsideration reiterated Capital City's contentions as to 
the evils of the CATV system vis-a-vis local broadcasting, and 


alleged a choice could be made only after hearing and considera- 


tion of the factors involved. It called for regulation of the 


CATV system as a common carrier and generally urged @ reexami- 
nation of this entire field (R. 95-101). 

On December 18, 1958, the Commission released its Order 
denying this Petition for Reconsideration, It noted that the 
Petition for Reconsideration advanced no new argument per- 
suading the Commission its original determination on the Pro- 
test was in error, and that the pleadings contained onity 
conclusionary allegations without support either in fact or 
law (R. 134). i 

On May 22, 1958, the Commission issued a Notice of 
Inquiry, Docket No. 12443 (printed in the Joint Appendix) 
concerning the impact on local television broadcasting of 
CATV systems, as well as translators, boosters and satellite 
stations, Pending its determinations on this subject, the 
Commission announced that it would not thereafter ean new 


applications for common carrier microwave television relay 





bn 
systems, in areas where there were local television stations. 
It did not, however, conclude that its grants already made 


should be questioned, delayed or otherwise impeded, only 


agreeing that it would review the problems in this field (see 


Notice of Inquiry, Dkt. 12443, printed in Joint Appendix.) 

Capital City, apparently concluding that this Inquiry 
in itself required a stay of the effectiveness of these micro- 
wave relay grants to Montana Microwave, moved for such a stay 
on November 25, 1958: Its motion, signed only by its attorney 
and unverified by affidavit, reiterated the matters contained 
in its earlier pleadings in general terms, without alleging 
specific facts of any nature that would show irreparable 
injury to the public, It relied upon this Inquiry in Docket 
No. 12443 as in effect requiring a stay (R. 112-120). 

On December 19, 1958, the Commission released its Order 
denying the requested stay. The Commission found that Capital 
City failed to show that a denial of this relief would cause 
irreparable injury to itself, having neglected to produce 
specific facts in support of its conclusions. Accordingly, 
its conclusory influences of irreparable injury to the public 
necessarily were insufficient, inasmuch as public injury was 
predicated upon proof of irreparable injury to appellant, 
which was not established. The Commission stated its pending 
inquiry in Docket No. 12443 did not alter its previous grants 
and that maintenance of the status quo required continuance in 


full effect of the earlier grants (R. 136-137). 
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On January 16, 1959, appellant prosecuted this appeal 
from the Commission's basic grants of January 30, 1958; from 
its dismissal of appellant's Protest on March 27, 1958; and 
from its denial of a stay on December 19, 1958. 


STATUTES INVOLVED 


Certain pertinent portions of the Communications Act of 


1934, 48 Stat. 1064, 47 U.S.C. $151 et seq., are set forth in 
appellant's brief (Br. 19). In addition thereto, other perti- 
nent portions are as follows: : 

Section 402(c) -- 


Such appeal shall be taken by filing a notice of 
appeal with the court within thirty days from the date 
upon which public notice is given of the decision or 
order complained of. *** 


Section 405 -- 


After a decision, order, or requirement has been 
made by the Commission in any proceeding, and* party 
thereto, or any other person aggrieved or whose interests 
are adversely affected thereby, may petition for rehear- 
ing; and it shall be lawful for the Commission, in its 
discretion, to grant such a rehearing if sufficient 
reason therefor be made to appear. Petitions for rehear- 
ing must be filed within thirty days from the date upon 
which public notice is given of any decision, order, or 
requirement complained of. No such application: shall 
excuse any person from complying with or obeying any 
decision, order, or requirement of the Commission, or 
operate in any manner to stay or postpone the enforce- 
ment thereof, without the special order of the Commis- 
sion. The filing of a petition for rehearing shall not 
be a condition precedent to judicial review of any 
such decision, order, or requirement, except where the 
party seeking such review (1) was not a party to the 
proceedings resulting in such decision, order, or 
requirement, or (2) relies on questions of fact or law 
upon which the Commission has been afforded no op- 
portunity to pass. Rehearings shall be governed 
by such general rules as the Commission may establish, 


* Should obviously read “any”. 
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except that no evidence other than newly discovered 
evidence, evidence which has become available only 
since the original taking of evidence, or evidence 
which the Commission believes should have been taken 
in the original proceeding shall be taken on any re- 
hearing. The time within which a petition for review 
must be filed in a proceeding to which section 402(a) 
applies, or within which an appeal must be taken under 
section 402(b), shall be computed from the date upon 
which public notice is given of ordes disposing of all 
petitions for rehearing filed in any case, but any 
decision, order, or requirement made after such 
rehearing reversing, changing, or modifying the 
original order shall be subject to the same provisions 
with respect to rehearing as an original order. 
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SUMMARY OF THE ARGUMENT 


I 


The Commission properly dismissed the appellant's 
Protest, since it contained only conclusory allegations and 
did not state’ “with particularity the facts relied upon o 8 oe 
as showing that the grant was improperly made or would other- 
wise not be in the public interest." Its earlier pleadings 
in opposition to the applications of Montana Microwave do 
not supply this factual particularity, since they too are 
entirely conclusory in nature. This protest does not meet 
the test enunciated in Federal Broadcasting System, Inc. v. 
Federal Communications Commission, 96 U.S. App. D.C. 260, 225 
F.2d 560, a test which has clearly not been relaxed by the 


1956 amendments to the Communications Act. 


II 


The denial of a stay of the effectiveness of these micro- 


wave relay grants by the Commission was proper, since appellant 
failed to present any proof of irreparable injury to the public 
in the absence of this relief. No proof was presented showing 
a loss of advertising revenue, The mere fact that the Commis~ 
sion in Docket No. 12,443 was studying the impact of CATV 

systems on local television stations was not justification for 


a stay. Likewise, the decision not to authorize new grants to 
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microwave common carriers pending the conclusion of this 


Enquiry did not entitle Capital City to a stay. 


III 
This Court is without jurisdiction of appellant's appeal 
from the January 30, 1958, grants, since no appeal was filed 
within thirty days after public notice of these grants. 
Neither Capital City's protest nor its subsequent plead- 
ings are proper petitions for rehearing of the basic grants 
under Section 405 of the Communications Act. 
IV 
The grants to Montana Microwave were properly made. It 
met the legal test for common carrier status. Since other 
methods of transmission of television signals, such as 
coaxial cables, could properly have been employed for the 
rendition of this service, it would have been arbitrary to 
deny the use of this method to this carrier, The public in- 
terest standard for a common carrier does not and should not 
require evaluation of the same factors applicable to broad- 


casters, and the applications here met the test of serving 


the public interest. Appellant's competition came from the 


CATV system, not from Montana Microwave, and it would be 
improper to regulate indirectly the CATV by regulating the 


common carrier whose services the CATV purchases, 
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_ARGUMENT_ 


I. APPELLANT'S PROTEST WAS PROPERLY DENIED 


BECAUSE IT FAILED TO MEET THE STATUTORY 


Dae een eee ee an nena nN TE ie rl 


REQUIREMENT OF SPECIFYING WITH PARTICULARITY: 
THE FACTS RELIED UPON BY PROTESTANT. 


The Commission found, when granting a construction 
permit to Montana Microwave for the extension of microwave 
facilities to Helena, that this grant was in the public 
interest. Accordingly, before Capital City was entitled to 
a hearing on its opposition to this grant, Section 309(¢) 
of the Communications Act of 1934, as amended, 47 U.S.C. 
$309(c), required that the protest filed "shall specify 
with particularity the facts relied upon by the protestant 
as showing that the grant was improperly made or would 
otherwise not be in the public interest." /emphasis supplied/ 
As the Commission found, this the appellant clearly failed to 
do (R. 93). | 

Examination of the protest (R. 54-67) reflects that 
in no sense can it be interpreted as meeting the statutory 
test. It is replete with conclusory allegations, not directed 
to a factual treatment of the problems at issue before the 
Commission. The Commission's Memorandum Opinion and Order 
(R. 90-94), after giving appellant the maximum benefit in 
interpreting its protest to find it was a party in interest, 
properly observed that this protest was directed to one 
ultimate thesis, i.e. that Microwave was not a bona fide 


common carrier because it would serve only one customer. 


Clearly this is not the equivalent of a factual statement that 
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would serve to question Montana Microwave's ability or inten- 


tion to serve other interested customers or reflect gn intention 


to restrict its offer of service to one subscriber. Appellant's 
reluctance to fulfill the statutory requirement is all the more 
glaring in view of the fact that the Commission had specifically 
called to Capital City’s attention (R. 51) its basis for the 
grant to Microwave, by reference to its decision in Intermountain 
Microwave, 16 Pike & Fischer, R.R. 733. With appellant failing 
to set forth with particularity facts that would show Microwave 
did not meet the test of a "common carrier" - viz. the holding 
out to the publiciof an offer to serve all who desire service, 
upon reasonable demand, without discrimination and pursuant 

to legally applicable tariffs (R. 93) - the Commission properly 
concluded that the statutory requirement of Section 309(c) 

had not been met and that, accordingly, the protest should be 
dismissed. 

Apart from this abortive attempt to refute Montana Micro- 
wave’s status as a common carrier by the use of conclusory 
allegations, there is nothing contained in the protest that 
purports to be a factual attack upon the grant. Bare conten- 


tions and conclusions that appellant will be forced to close 


TY] As the Commission and appellant were both aware at the 


time the applications were first considered, Montana Microwave 
was in fact already serving additional subscribers inother 
areas. in Kalispell, Montana, it served both a CATV system 
and a local television station. In addition, the tariffs it 
had filed contained offers to serve all who applied in con- 
formity «ith those tariffs. Moreover Montana Microwave 
specific:lly advised Capital City that its common carrier 
facilities were available to serve KXLJ-TV at Helena pursuant 
to its tariffs. 
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down its operations as a consequence of the grant (R. 55, 

iy any showing of prospective loss of advertising 
revenues or listeners, and without showing that extraneous 
factors would not be the cause of imagined future oparatsig 
difficulties, are certainly not sufficient to meet the test 
which is imposed by the statute upon a protestant. Appel- 
lant's sweeping assertions that competition is unfair when 

it comes from a common carrier, or from a CATV system unregu- 
lated by the Commission (R. 58), that this ponnentattion will 
cause the collapse of free television broadcasting in Helena 
(R. 60) and that there will be a loss of advertising revenues 
(R. 62) can certainly not suffice as specifying “with particu- 
larity /of/ the facts relied upon." 

To the extent that appellant may contend that its 
earlier pleadings supply the missing factual specificity, 
examination of these pleadings shows that they too ae no more 
than lengthy harangues, almost entirely conclusory in nature, 
arguing the unfairness of permitting CATV competition with 
local television stations. This was not an inquiry into the 
propriety of an authorization to a CATV system that would 
compete with appellant (though, had it been, it is still un- 


likely that these pleadings would have met the test of 


specificity). Where the question at issue is the propriety 


Ly Appellant seems to allege that the grant places’ Montana 
Microwave in competition with it. The nature of such competi- 
tion is, of course, unspecified, perhaps because appellant 
recognizes its competition comes from the user of this service, 
not from the common carrier. 
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of an authorization to a common carrier the use of whose faci- 
lities by some member of the public might indirectly affect the 
competitive position of appellant, these pleadings are patently 
inadequate. 

Subsequent to this proceeding, the Commission, in Docket 
No. 12443 noted several objections to the position apparently 


advocated by appellant: “First, [the proposition of denying 


CATV access to common carrier communication circuits] would 


constitute indirect regulation and control of CATV systems 
over which the law has provided no clear direct jurisdiction. 
Second, it would represent a novel and questionable departure 
from normal common carrier regulation to preclude service to 
particular classes of users rather than, as is the normal case, 
to authorize and require common carriers to provide service 
without discrimination to all users.” Yet, appellant produced 
nothing in its protest or earlier pleadings in this matter 
that constituted a particularized factual showing on these 
serious questions. 

The Commission does not argue there is an arithmetical 
measurement as to the degree of specificity required by the 
provisions of Section 309(c). The standard enunciated by 


this Court in 1955 in Federal Broadcasting System, Inc. V. 
Federal Communications Commission, 96 U.S. App. D.C. 260, 225 


Federal Communications om = 
F.2d 560 41955), cert. den. 350 U.S. 923, calls for "an 
articulated statement of some fact or situation which would 


tend to show, if established at a hearing, that the grant of 
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the license contravened public interest, convenience and 
necessity, or that the licensee was technically or financially 
unqualified, contrary to the Commission's initial finding." 
However, in the light of the difficult problems implicit in 
the position that appellant now seeks to raise before this 


Court, it is peculiarly appropriate that it should be required 


to have furnished the Commission with factual material setting 


out with specificity the basis for its position. 

While the decision of this Court in the Federal case, 
ibid. reflects a broad construction of te particularity 
requirements of Section 309(c), the conclusory allegations 
presented by appellant do not meet that test. Moreover, the 
provisions of Section 309(c), in effect at the time Federal 
was before this Court, have been amended, so that itis no 
longer sufficient to specity with particularity “the facts, 
matters and things relied upon"; instead, a protestant must 
specify “with particularity the facts relied upon.” P. L. 
391, 84th Cong., 2nd Sess., Jan. 20, 1956, 70 Stat. 3 /emphasis 
supplied/. At the time Congress amended the protest pro- 
visions of the Communications Act, 47 U.S.C. 309(¢), it was 
clear that they were attempting to tighten the requirements 
and procedures of the protest system, House Report 1051, 
H.R. 5614, 84th Cong., Ist Sess. Thus, the original bill 
introduced to effect this tightening, H.R. 5614, 84th Cong., 
lst Sess., provided that a protest should be set ocmmeantig 


with respect to "matters set forth in the protest", but in 
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Committee and on the floor of Congress, this provision was 


amended to provide for hearing on “facts set forth in the 


protest.” Cong. Record, 84th Cong.. lst Sess., July 21, 1955, 


p. 9619. femphasis supplied/. Surely, these changes in the 
statute, coupled with Congress"® manifested intention to 
tighten the protest procedures, illustrate that the conclu- 
sory allegations are not sufficient to meet the statutory 
requirements of Section 309(c). 
II. THE COMMISSION PROPERLY DENIED APPELLANT'S 
PETITION FOR STAY AFTER IT HAD COMPLETELY 
FAILED TO ESTABLISH LIKELIHOOD OF IRREPARABLE 
INJURY TO THE PUBLIC WERE A STAY NOT GRANTED. 
The vagueness, lack of particularity and failure to 
plead facts substantiating its contentions shown by petitioner 
in its protest is further extended in its petition for stay 
of the effectiveness of the construction permit granted to 
Montana Microwave! (R. 112-120). Although the duty of show- 
ing irreparable injury to the public, in the absence of the 
relief sought, was clearly upon Capital City, cf. Administra- 
tive Procedure Act, Sec. 10(d), 60 Stat. 23% 5 U.S.C. $1010(d), 
Virginia Petroleum Jobbers Assn. v. Federal Power Commission, 
__ U.S. App. D.C.'__, (No. 14,583, decided August 29, 1958), 


We recognize that in a different context, see the 
Commission's brief in Federal Broadcasting System, Inc. v. 
Federal Communications Commission, No. 14,418, now pending 
before this Court, where the appellant was arguing these sta- 
tutory changes broadened the test of a protest, the Commission 
stated these statutory changes did not change the test of 
particularity so as to effect a broadening. In substance we 
are not here, or in that case, contending the basic test 
has bee. changed, only that the intent of Congress has again 
been demonstrated to insist upon a statement with factual 
particularity rather than conclusory vagueness. 
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it clearly failed to meet this test in the instant situation. 


Under these circumstances the Commission's denial of this 
motion for stay was entirely proper. 

Appellant's petition for stay, filed some eight months 
after denial of its protest, and just five weeks before 
Montana Microwave commenced the operations attacked here, 
contains little more than a general allegation that its local 
television station will face “devastating competition” in the 
“marginal Helena market" (R. 113). As the Commission noted, 
Capital City failed to show “income which would be lost as 
a result of the denial of the Stay requested, and its current 
balance sheet and financial profit and loss status" CR. 136). 
No showing was made as to even one current sareniicen who 
had cancelled or who threatened to cancel his conteace with 
appellant, nor was specific reference made to a Hingis local, 
regional, or national advertising account which would have 
been secured but for the operation here challenged. Likewise, 
there was no showingof an increase in the number of subscribers 
to the Helena CATV system as a consequence of its approaching 
Spokane programming. Appellant's failure to produce such 
evidence, were it available, cannot be explained on the basis 
that the Spokane programs were not yet being seniod S289 


Helena, since the grant was made as long ago as January 30, 


_a4 This is so entirely aside from the fact that after 
appellant's petition for reconsideration of the dismissal 
of its protest was denied, there remained no action upon 


which a stay order would normally have been based. 
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1958, with advertisers and listeners thus having knowledge. 
of the prospective importation of Spokane programming, with 
its consequent effect upon their future planning. 


Apart from the obvious fact that petitioner’ allegations 


were not verified by affidavit, and had no substantiation 


other than the signature of its counsel - not a party with 
personal knowledge of the facts involved - the generality of 
these allegations and the lack of substantiation for them 
clearly justified the Commission's refusal to invoke the 
extraordinary relief of a stay of the effectiveness of its 
earlier grant. Irreparable injury to the public is not 
established by petitioner's bare statement that it fears con- 
petition. Even now petitioner apparently seeks to manufacture 
an irreparable injury situation by its unsupported claim that 
Montana Microwave's relaying Spokane television programs to 
the Helena CATV system has forced Helena's local station off 
the air (Br. 41).' We submit that proof cannot be so unilat- 
erally made. 

Had the Commission granted this petition for a stay, 
the Helena viewing community would have been deprived of the 
popular network programming it was to receive for the first 
time. Against this tangible loss, the Commission could only 
consider the intangible, unsubstantiated, unknown possibility 
of loss from increased competition with petitioner for the 
Helena television audience, Faced with this choice of certain 


loss to the public, against possible private disadvantage, 
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it clearly was reasonable for the Commission to insist upon 
a real showing of irreparable injury to the public, rather 
than an imagined claim. 

Petitioner further argues in substance, both in its 
petition for Stay (R. 114) and in its brief (Br. 41 et seq), 
that the Montana Microwave operations should not have been 
permitted to commence in January 1959, because the Commis- 
sion had already concluded that microwave television relay 
systems were contrary to the public interest because of the 
inquiry on this subject presently under way in Docket No. 
12443 (the scope of which inquiry has already been before 
this Court in Mesa Microwave, Inc, v. Federal Communications 
Commission, __ U.S. App. D.C. __ (No. 14,729 decided December 
24, 1958)). Clearly such a conclusion is unwarranted. The 
Commission in, this Inquiry has done no more than it has 
indicated, i.e., to conclude that this problem warranted 
study, as to the problems from increased competition ‘to 
local broadcasters, the legal authority of the Commission to 
act in this field, and the extent such authority, if any, 
should be invoked. There has been no determination that 
grants to microwave carriers, including intervenor, are 
other than in the public interest. Indeed, the notice of 
inquiry specifically notes the serious doubts of eiComnitse 
sion as to the legal propriety of indirect regulation of 
CATV systems which are beyond the direct jurisdiction of the 


Commission and precluding service to particular classes of 


users of common carrier facilities, see p.14, supra. More- 
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over, the “freeze” adverted to by petitioner (Br. 42) was not 


retrospective in nature, but rather prospective only in opera- 
tion. The Commission did no more than announce that, pending 
the results of this inquiry, it would not authorize new grants 
of construction permits to microwave common carriers serving 
an area where local television service was available. But 
the Commission never concluded that any grants of construction 
permits or licenses already in effect should be revoked, stayed 
or even questioned. Thus, despite petitioner's assertions to 
the contrary (Br. 44), the true facts are that, since the 
release of the Commission's Notice of Inquiry in Docket No. 
12443, licenses have been granted to, and operations commenced 
by, ten other common carrier microwave radio systems which 
received their construction permits prior to that date. Four 
of the communities so served, aside from Helena, already had 
television service. The appellant's strained accusations of 
discrimination, caprice or arbitrariness simply have no basis 
in fact. 

III. THIS COURT IS WITHOUT JURISDICTION OF 

CAPITAL CITY'S APPEAL OF THE JANUARY 30, 


.1958 GRANT OF MICROWAVE RADIO RELAY 
FACILITIES, ITS APPEAL HAVING BEEN FILED 


a 


AFTER EXPIRATION OF THE STATUTORY PERIOD 
FOR APPEALING SUCH GRANTS, 


Appellant attacks not only the denial of its protest 
in this appeal filed January 16, 1959, but the Commission's 
January 30, 1958, grant of construction permits for these 


microwave relay facilities, as well. Examination of the 
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background facts in this case discloses that the statutory 


30-day period for filing an appeal from this grant had long 
since passed when this appeal was filed. 47 U.S.C. 402(¢). 
While Section 405 of the Communications Act, 47 U.S.C. 405, 
provides that this period for appeal “shall be computed from 
the date upon which public notice is given of orders disposing 


of all petitions for rehearing filed in any case...", there 


were, in fact, no petitions for rehearing filed by appellant 


from these January 30, 1958, grants. | 

We recognize that appellant may contend that its defec- 

tive protest, filed February 28, 1958 (R. 54-67), constitutes 
a petition for rehearing within the meaning of Section 405. 
This pleading, however, does not purport to seek a rehearing 
before the Commission under the procedures of Section 405. 
It sought merely to activate the machinery of Section 309(c), 
with its requirements for expeditious hearings, postponement 
of the effective date of the Commission's earlier grants and 
hearing tpen delineated issues, : 

Nothing in the 1952 amendments to the Communications Act, 
establishing the protest machinery, indicates that Congress 
intended that the right of protest under Section 309(c) auto- 
matically carried with it a simultaneous invocation of Section 
405 procedures (when not specifically pleaded). 66 Stat. 71l, 
47 U.S.C. 309(c). In any event, the Commission's Memorandum 


3 / This pleading clearly states it is a "Protest" under 


Section 309(c) of the Communications Act of 1934 (R. 54). 
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Opinion and Order dismissing this protest was released 


March 27, 1958, far more than 30 days priorto the filing of 


this appeal (R. 94). 

The only pleading filed by Capital City, the denial of 
which was within the 30-days immediately prior to January 16, 
1959, (when this appeal was filed) is its Petition for Recon- 
sideration of the dismissal of its protest. (R. 95-102). 

The petition for reconsideration was not, of course, filed 
with the Commission within 30-days from January 30, 1958, when 
public notice of this grant was given. Accordingly, it cannot, 
considered alone, suffice to constitute an effective petition 
for rehearing under Section 405, In order to validate both 

the protest and the petition for reconsideration as, together, 
being filed within thirty days subsequent to the January 30, 
1958, grants and thereafter appealed from within thirty days 
after final Commission action thereon requires holding that, 
(1) these pleadings are both under Section 405 of the Communica- 
tions Act, and (2) that this section permits a second petition 
for rehearing, with the time for computing the 30-day appeal 
period commencing on disposition of the “second petition for 
rehearing." The Commission's Rules do not contemplate more 


than one petition for rehearing, 47 C.F.R. $1.191. The need 


for administrative finality is, by itself, sufficient argument 
to strike down any such practice which would condone the filing 
of repetitive and perhaps endless petitions for rehearing 

so as tc extend indefinitely the time permitted for an appeal 


to this Court. 
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To the extent appellant may contend that Albertson Ve. 
Federal Communications Commission, 87 U.S. App. D.C. 39, 182 
F.2d 397 (1950), condones a second petition for rehearing 
as effecting an extension of the 30-day period, Albertson is 
readily distinguishable. In the instant case, the Commis- 
sion did not, when considering the petition for reconsidera- 
tion, mee into the merits of the January 30, 1958, 
grants; but instead reaffirmed its holding that the protest 
failed to meet the statutory test of factual particularity. 
The Commission speciticaity-retuzed to inquire into the merits 
of these matters (R. 134). It must therefore be concluded 
that appellant failed to perfect its appeal from the. 
January 30, 1958 grants within the 30-day period of Section 
402(c), and this Court is accordingly, without jurisdiction 


of any appeal of these grants. 


IV. THE COMMISSION PROPERLY GRANTED MONTANA 


ee 


MICROWAVE'S APPLICATIONS FOR CONSTRUCTION 


Fal ah A nS EEO EPS PEI 


PERMITS TO EXTEND ITS EXISTING MICROWAVE 


a 


RELAY SYSTEM, 


Although the Commission firmly believes that the propriety 


of its January 39, 1958, grant of construction permits to 


Montana Microwave is not properly before this Court, for the 


—57__No change of circumstances was adduced in this pleading 

as might have required or justified an inquiry into the merits. 
Cf. Enterprise Company v. Federal Communications Commission, 

97 U.S. App. D.C. 374, 378, 231 F.2d 708, 712 (1955). 


wy Conversely, in Albertson, the Commission’s inquiry into 
the merits of the case was the very basis for this Court's 
recognition of the validity in those circumstances of a 
second petition for rehearing. 3 
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reasons already discussed, we consider it appropriate to dis- 
cuss the basis for the Commission*s action in order that the 
Court may be aware of the Commission's reasoning and conclu- 
sions on this issue, 

Appellant now vigorously attacks classification of 
Montana Microwave as a communications common carrier, in 
connection with these January 30, 1958, grants (Br. 28). 
Nevertheless, at the time the grants were made, appellant had 
not opposed the applications on this basis, in fact even con- 
ceding that Montana Microwave was a common carrier (R. 18). 
Montana Microwave was classified as a common carrier well 
before the time of these applications; in this proceeding it 
sought only to extend its existing network of common carrier 
facilities already serving numerous customers in various conm- 
munities, so as to serve its requesting subscriber in Helena 
(R. 5S). 

There has never been any question that Montana Microwave 
has complied with its common carrier tariffs on file with the 
Commission, properly serving all who applied.. Thus, at 
Kalispell, Montana, both the local CATV system and the local 
television station were its customers (R. 78). It has already 


offered to serve appellant in Helena (R. 78). Its tariffs 


provide that its point-to-point microwave service "is avail- 


able to any person who wishes to become a subscriber." (R. 78). 
Appellant apparently contends that the fact that these 


point-to-point microwave transmission services generally 
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serve a limited group in and of itself prevents Montana Micro- 
wave from being classified as a common carrier. Of coureer 

this contention is not the proper test for common carrier 
status. The list of common carriers who normally serve a 
specialized class of customers is extensive. Within the last 
few weeks this Court has had occasion to deal with the activities 
of a communications common carrier serving a limited segment 

of the public, the press. See Press Wireless, Inc, v. Federal 
Communications Commission, __ U.S. App. D.C. __ (No. 14,536, 
decided February 12, 1959). Certain communications ceremiitces 
regulated by the Commission as common carriers Culstowaritey serve 
only one subscriber in a community. See Matter of Allocation 


of Frequencies and Promulgation of Rules and Regulations for a 
Theatre Television Service, 9 Pike & Fischer, R.R. 1528, 1538, 


Ce ee eee 


Classifying these operations as common carriers clearly com- 


ports with the Supreme Court’s statement in The Tap Line Cases, 


234 U.S. 1, 24 (1914): 


It is insisted that these roads are not 3 
carriers because the most of their traffic: 
is in their own logs and lumber and that 
only a small part of. the traffic carried 

is the property of others. But this con- 
clusion loses sight of the principle that 
the extent to which a railroad is in fact 
used, does not determine the fact whether 
it is or is not a common carrier. It is 
the right of the public to use the road's 
facilities and to demand service of it 
rather than the extent of its business 
which is the real criterion determinative 
of its character. 


To the extent appellant relies on I.C.C motor transporta- 


tion cases in denying these specialized operations classification 
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as common carries, it overlooks a basic distinction between 
motor transportation and communications problems. The motor 
carrier has access to a relatively unlimited network of roads 
and facilities, with numerous alternatives for meeting the 
public need. However, the inherent limitations of the radio 
spectrum dictate the necessity of requiring certain uses of this 
spectrum to remain in the semi-public domain of a common carrier, 
where its rates, service and availability are subject to regula- 
tion for the benefit of the public. To classify these point- 
to-point microwave systems other than as common carriers would 
deprive the public of rate regulation over them and permit the 
denial of these scarce and valuable frequencies to segments 

of the public. 

The Commission recognized that other methods than micro- 
wave relay are available for transmission of network programming 
to CATV systems, such as the coaxial cables of the Bell system. 
Intermountain Microwave, 24 F.C.C. 54, 16 Pike & Fischer, R.R. 


733. An argument that the Bell system in any of its activities 


is not a common carrier and that, thus, its rates, activities 


and services are not subject to the public interest regulation 
applicable to common carriers, would certainly come as a sur- 
prise to both American Telephone & Telegraph Company and the 
public generally. Should the Commission deny Montana Microwave 
the common carrier classification which the Bell system has, 
the CATV systems would be forced to turn to Bell for relay 


of the network programming demanded by their customers, either 
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through Bell microwave relay systems, or through their coaxial 
cables. (The Bell system long since has entered the field 

of point-to-point microwave television transmission. 24th 

Annual Report, F.C.C. 41). Surely the policies expressed in 

the anti-trust laws of the United States militate against deny- 
ing local or regional operators the opportunity to provide a 
service demanded by the public, HESS. as that Senuiioe clearly 
could be furnished by the Bell Systen. : 


While the Commission must, of course, consider the 


public interest in authorizing a common carrier to extend its 


existing services, it is not faced with an evaluation of the 
same matters as those which are before it in evaluating an 
application for a broadcasting license. For example, a common 
carrier need not have its proposed programming, or its associa- 
tion with local activities, subjected to Commission scrutiny, 
as does a broadcaster. Thus, in Texas et_al v. United States, 
292 U.S. 522 (1934), the Supreme Court recognized that the 
“public interest" in regulating common carriers is not the 
same as all that term might imply in a different context: 

The criterion to be applied by the 


{Interstate Commerce/ Commission in 
the exercise of its authority...is 


o/ The use of coaxial cables for transmission of network pro- 


gramming is far more expensive than using microwave relays. 
Thus, requiring use of coaxial cables (which are generally a 
Bell system operation) for this service would not only close 
this field to local entrepreneurs, but would be far more expen- 
sive to the viewing public, since increased costs to the CATV 
system are likely, in turn, to be passed on to its customers. 
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that of the controlling public interest. 
And that term as used in the statute is 
not a mere general reference to public 
welfare, but as shown by the context and 
purpose of the Act, has direct relation 
to adequacy of transportation service, to 
its essential conditions of economy and 
efficiency, and to appropriate P¥Fovision 
and best use of transportation facilities. 


See also New York Central Securities Corporation v. United 
States, 287 U.S. 12 (1932). The Commission's rules similarly 
look to a showing of different factors in authorizing exten- 
sion of common carrier facilities than are involved in broad- 
casting applications. F.C.C. Rule 21.700 et seq., 2 Pike & 
Fischer, R.R., part 2, p. 71:121. Under these criteria, the 
applications filed by Montana Microwave qualified for the grants 
that were made. 

As the Commission stated at the time of making these grants, 
app nner claim of ruinous competition to its television sta- 
tion from Montana Microwave fails to square with the nature 
of the operations, Montana Microwave, a communications 
common carrier, is not, in any sense, competing with Capital 
city.. Any competition appellant faces will come from the 
Helena CATV system, a customer of Montana Microwave. Inter- 


mountain Microwave, 24 F.C.C. 54, 16 Pike & Fischer, R.R. 733. 


What appellant seeks is not Commission regulation of the Helena 
10/ 


CATV system, but indirect regulation of this customer through 


9 / This local station was a “satellite” of the Butte, 


Montana, station and had limited local programming. 


10/ The Commission has since held that CATV systems are not 
subject to its regulatory powers under the Communications Act 


of 1934, as amended. Frontier Broadcasting Co. v. J.E. Collier, 
et al, 24 F.C.C. 251, 16 Pike & Fischer, R.R. 1005 (1958). 
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the regulation of the microwave relay system that furnishes 


its communication circuits. Indirect regulation of this 
nature would lead to the untenable situation where the Commis-— 
sion would police access to common carrier communications 
facilities by lawful subscribers. If such indirect regulation 
should be required to protect Capital City, the next question 
might well be whether the Commission should deny its regulated 
common carriers the right to furnish a telephone to a CATV 
system, or to deliver it telegrams. While we do not suggest 
that Capital City would press such a contention before this 
Court, the logical extension of their present position leads 


inevitably to such conclusion, 
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CONCLUSION 


For the foregoing reasons, the Commission respectfully 
submits that this Court should affirm the Commission's orders 
under attack in this proceeding, by affirming the Commission's 
dismissal of the protest and denial of the stay. In addition, 


this Court should refuse to accept jurisdiction over this 


attack on the Commission's January 30, 1958, grant. 


Respectfully submitted, 


JOHN L. FITZGERALD, 
‘General Counsel 


MAX D. PAGLIN, 
Assistant General Counsel 


JERRY M. HAMOVIT, 
Counsel 


Federal Communications Commission 


February 27, 1959 
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APPELLANT’S REPLY BRIEF 


On January 30, 1958 the Commission granted to Mon- 
tana Microwave authorizations to construct microwave 
radio relay facilities whose obvious sole purpose was to 
feed programs of Spokane television stations to the 
Helena CATV system. Appellant, the only authorized TV 
station in Helena, had alleged that a grant of these au- 
thorizations would destroy the economic basis for local 
television broadcasting in Helena, supporting this allega- 
tion with detailed facts and reasoning which showed how 
and why the importation into Helena of the programs 
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of distant metropolitan cities would inevitably drain away 
advertising support for Appellant’s station. The Com- 
mission nevertheless held that, under the public interest, 
convenience and necessity standard of Section 309 of the 
Communications Act, it was compelled by law to grant 
the applications and was prohibited by law from consid- 
ering their effect on local television broadcasting in 
Helena. The Commission reasoned (1) that it was com- 
pelled to recognize Montana Microwave as a common car- 
rier since it met the only true test of common carrier 
status—viz., a profession of willingness to serve all, and 
(2) that it could not deny the application of a “common 
carrier” because of competitive effects between Appellant 
and one of that common carrier’s customers, even though 
the foreseeable competitive effect was the destruction of 
Appellant’s Helena station. 


The issues of this case are restated because our op- 
ponents so determinedly avoid or minimize any discussion 
of them. They urge that this Court cannot and must not 
pass upon or look at the wellspring of this controversy— 
the Commission’s January 30 determination to grant the 
microwave applications, irrespective of the results to local 
television broadcasting (J.A. 78-85, 21). We submit that 
there is no tenable theory on which the Court is precluded 
from reviewing the Commission’s January 30 grants. 


I. This Court Has Jurisdiction To Review the Validity 
of the Commission’s January 30 Decision 


Our opponents’ contention appears to be that this Court 
would have jurisdiction to review the Commission’s Jan- 
uary 30 decision only (1) if Appellant had appealed that 
decision within the statutory thirty-day period or (2) if 
it had both filed a petition for reconsideration of that 
specific decision within thirty days of its rendition, and 
then appealed a denial of such a petition within a further 
thirty-day period. Their theory is that, instead of pursu- 





3 


ing one of these courses, Appellant elected to protest 
under Section 309(c) of the Communications Act the Com- 
mission’s decision of January 30. This protest, in their 
view, was ineffective to toll the statutory appeal period. 
Accordingly, as they argue, the current appeal raises 
questions only as to the validity of the Commission’s ac- 
tion in denying the protest, not as to the validity of the 
Commission’s original grants. 


It is immediately obvious that this theory carries a 
heavy handicap. If this view is correct, and if it has any 
practical consequences, this Court’s function to review the 
merits of Commission determinations would be seriously 
reduced. Instead of permitting this Court to examine 
the merits of Commission determinations, our opponents 
would confine the Court, in all cases where protests were 
filed, to a mere examination of the propriety of the pro- 
tests, as procedural devices. There is no reason to be- 
lieve that Congress, when it enacted Section 309(c) as an 
additional remedy, meant thereby to de-emphasize this 
Court’s appellate functions and to reduce its role to pass- 
ing upon the pleading sufficiency of protests. This Court 
has the important function, by right and obligation, to 
review the merits of Commission determinations and to 
insure that Commission actions comply with its statutory 
wwandate. This Court is not confined, where persons ag- 
grieved utilize the protest procedure, to the sterile role 
of saying whether the protest was or was not an effective 
pleading, leaving substantive issues dangling in the air. 


Our opponents’ contention is in all events an unreal one, 
substantially founded on semantics and elliptical expres- 
sion. While denying this Court’s jurisdiction to review 
the Commission’s January 30 grant, no one denies this 
Court’s jurisdiction to review Appellant’s “protest.” But 
our opponents stop short and hard after the single word 
“protest”. No indication is ever given what was pro- 
tested or of what Appellant’s protest consisted. 
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Appellant did not “protest” in the abstract or in a 
vacuum. It protested the Commission's decision of Janu- 
ary 30, sharply attacking the validity of that decision and 
concluding with a prayer that the Commission set it aside 
(J.A. 30). It is a fruitless exercise in semantics to argue 
that the Court may examine the validity of the “protest” 
but not the validity of the Commission’s decision pro- 
tested. There is no means by which this Court can pass 
upon the merits of Appellant’s protest, directed against 
the Commission’s January 30 decision and praying that 
it be set aside, without examining the merits of that de- 
cision. 

A single example of the issues posed by Appellant’s 
protest discloses how unreal and impossible is our oppon- 
ents’ attempt to confine this Court to a consideration of 
Appellant’s protest per se, excluding all consideration of 
the Commission’s January 30 decision. Appellant’s pro- 
test asserted that the Commission was required to hear 
and determine “whether it is in the public interest to au- 
thorize an extension of service of Montana Microwave 
* * * yegardless of whether such extension will result in 
eliminating the only existing television station in Helena” 
(J.A. 29). Appellant was here merely restating in its 
protest as one of the issues the essential holding of the 
January 30 decision. The Court’s consideration of this 
issue, undeniably posed by the protest and of which it 
concededly has jurisdiction, will thus inevitably overlap 
and bring into question the validity of the January 30 
decision. 


The Communications Act gave Appellant the right to 
oppose a grant of the challenged applications, to protest 
their grant when made, and to petition the Commission 
for reconsideration of a decision denying the protest. 
When the administrative remedies available to Appellant 
were exhausted, a timely appeal from denial of its last 
available pleading threw into issue the substantive issues 
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of the entire Commission proceeding. That proceeding 
was an integrated, cohesive whole, not to be fragmentized, 
with the Court permitted to review only the latter frag- 
ments. There is neither reason nor authority for the view 
that a litigant proceeds to exhaust his administrative rem- 
edies at the extreme peril that subsequent judicial review 
will confine the Court to passing only on the procedural 
propriety of the latter pleading stages. 


The decision in Federal Broadcasting System v. l’ederal 
Communications Commission, 96 U.S. App. D.C. 260, 225 
F. 2d 560, discloses the error of our opponents’ argument. 
There, a Rochester radio station protested the Commis- 
sion’s “quickie” grant of two previously competitive Ro- 
chester television applicants. This Court reversed the 
Commission’s denial of appellant’s protest in the view that 
the protest, by alleging undue concentration of the media 
of mass communication, had raised a substantive issue re- 
quired to be heard. But this Court did not stop short at 
this point. Appellant had asserted that the “quickie” 
grant had prevented its filing a competitive application, 
and this Court resolved the issues raised by this allega- 
tion. It had jurisdiction to resolve and did resolve the 
substantive issues, not merely procedural issues as to the 
propriety of the protest. 


In Albertson v. Federal Communications Commission, 
87 U.S. App. D.C. 39, 182 F. 2d 397, after this Court held 
that an appeal lay from a second petition for reconsidera- 
tion, it proceeded to examine the merits of the contro- 
versy. The Commission recognizes (mimeographed brief, 
p. 23) the force of this authority. Its attempted distinc- 
tion of the case is without relevance. The Commission 
says that in Albertson the Commission inquired into the 
merits of the controversy but that in the present case the 
Commission refused to inquire into the merits in denying 
Appellant’s petition for reconsideration. We do not be- 
lieve that Commission counsel intends to say, as it ap- 
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pears to be saying, that the Commission denies petitions 
for reconsideration without inquiring into their merits. 
In Albertson, whether the Commission inquired into the 
merits of the controversy was important since the second 
petition for reconsideration was possibly untimely and 
could possibly have been dismissed on the strictly proce- 
dural basis of its untimely filing. The fact that it was 
entertained on the merits alone made the appeal timely. 
In the present case Appellant’s petition for reconsidera- 
tion was admittedly timely filed and entertained by the 
Commission, and its denial could only have been predi- 
cated on a consideration of the merits of all the issues 
which it raised. The petition for reconsideration clearly 
raised every issue raised by Appellant’s protest which in 
turn raised the validity of the January 30 decision. 


It is difficult to see how the Commission can now con- 
tend that its denial of Appellant’s petition for reconsid- 
eration did not involve the January 30 grants, and did not 
permit Appellant to appeal from them. The language of 
its order of denial is flatly to the contrary. That order, 
after noting that Appellant’s petition for reconsideration 
was filed on April 25, 1958, recited that “the time within 
which to file a petition for reconsideration of the grant 
of the subject applications pursuant to the provisions of 
Section 405 of the Communications Act, expired on April 
26, 1958.” (J.A. 60, emphasis added). Thus the Com- 
mission, in denying Appellant’s petition for reconsidera- 
tion, specifically recognized, entertained, and passed upon 
it as a timely pleading for reconsideration of the Com- 
mission’s January 39 decision. The January 30 decision 
was thus clearly appealable. 


In any event, the essentially semantic nature of the 
problem is here again revealed. This Court cannot pass 
upon the merits of Appellant's petition for reconsidera- 
tion or on its protest without determining the merits of 
Appellant’s contentions in both of those pleadings that 
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the cardinal January 30 decision was improperly reached 
and had to be set aside. Montana Microwave excellently 
makcs the essential point in saying (Bricf, p. 3): 


“The protest procedure is essentially nothing more 
than a special type of rehearing. Thus, a protest 
under Section 309(c) is functionally identical to a 
petition for reconsideration under Section 405. Both 
seek reconsideration of the challenged C>mmission 
action. Metropolitan Television Company v. Federal 
Communications Commission, 95 U.S. App. D.C, 326, 
221 F. 2d 879.” 

We agree with Montana Microwave in this statement 
and agree that the Metropolitan Television Company case 
determines precisely what Montana Micrewave asserts 
that it does. We disagree with Montana Microwave 
in the conclusion to be drawn. We think it is clear that, 
if a protest under Section 309(¢c) is essentially nothing 
more than a special type of rehearing, this Court neces- 
sarily may and must examine what appellant prayed be 
reheard. 


Entirely apart from any factors previously discussed, 
Appellant’s Petition for a Stay (J.A. 52-57) provides a 
basis for this Court’s review of the January 30 decision. 
The Commission errs in its statement (mimeographed 
brief, p. 23): “The only pleading filed by Capital City, 
the denial of which was within the 30-days immediately 
prior to January 16. 1959, (when this appeal was filed) 
is its Petition for Reconsideration of the dismissal of its 
protest.” Appellant’s stay petition was denied by Com- 
mission order released December 19, 1958 (J.A. 63-65). 
This Commission order is concededly before the Court for 
review... This Court can scarcely review a petition to 


1Intervenor Montana Microwave refuses to make this conces- 
sion. Its argument is (Brief, pp. 4-6) that this Commission order 
is reviewable solely under Section 402(a), not Section 402(b) un- 
der which Appellant has proceeded, because the petition for a 
stay of the challenged grants is not “intimately related” to the 
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stay a grant, without reviewing the validity of the grant. 

Two decisions by this Court carry the clear implication 
that this Court, on appeal from the denial of a protest 
against a Commission grant, has jurisdiction to review 
both the protest and the Commission grant even though 
the appeal was necessarily not filed within thirty days of 
the Commission grant. Greenville Television Company 
v. Federal Communications Commission, 95 U. S. App. 
D.C. 314, 221 F. 2d 870; Camden Radio, Inc. v. Fed- 
eral Communications Commission, 94 U.S. App. D.C. 
312, 220 F. 2d 191. In both cases the Court’s ruling on 
the protest resolved all the substantive issues and fully 
determined the rights of parties. The Court accordingly 
noted that it was unnecessary to pass on the validity of 
the grants but both opinions convey the clear suggestion 
that the Court had jurisdictional power to do so and 
would have done so, had any practical consequences at- 
tached.” 


Here, it is plain what our opponents hope to accom- 
plish by their insistence that this Court may review only 
Appellant’s protest, not the grants protested. They hope 
thereby to set sharp limits on this Court’s decision so that, 
even if it is generally favorable to Appellant, they will 


validity of the grants. Obviously this view has no merit. A peti- 
tion to stay a grant involves the propriety of the grant as clearly 
as does a subsequent protest, and should be equally appealable 
under Section 402(b). Metropolitan Television Co. V. Federal 
Communications Commission, 95 U.S. App. D.C. 326, 221 F. 2d 
879. Intervenor Helena TV, Inc. is very emphatic (Brief, p. 38) 
that Appellant’s stay petition was merely “an adjunct to a pend- 
ing protest or petition for reconsideration,” having been “filed 
pursuant to its then pending Petition for Reconsideration.” 


2Under Section 309(c) of the Communications Act as it then 
stood (prior to the 1956 amendments, 70 Stat. 3), this Court’s 
sustaining the protests automatically suspended the effectiveness 
of protested grants. Automatic suspension of the effectiveness of 
the grants was the practical equivalent of their invalidation, since 
the Commission was required to hear and determine the protests, 
and render a fresh decision on the new record. 
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later be able to contend at the Commission level that this 
Court only determined that Appellant was entitled to a 
hearing, and that the microwave grants could and should 
be continued in effect throughout the prolonged Commis- 
sion hearing and decisional process. Such a result, as 
Appellant has indicated, would provide no practical relief 
to Appellant or to the people of Helena. Appellant’s ob- 
jective is the earliest possible restoration of local tele- 
vision broadcast service in the Helena area. This is econ- 
omically feasible only when importation of Spokane sig- 
nals into Helena is stopped. 


This Court should leave no doubt as to the force and 
effect of its decision. Holding invalid the Commission’s 
January 30 decision making the grants would constitute 
the most effective means of resolving the substantive is- 
sues. A naked determination that Appellant filed a valid 
protest and is entitled to a hearing would resolve nothing. 
The essence of the Commission’s January 30 decision was 
that the destruction of Appellant’s station and of the 
economic basis for television broadcasting in Helena were 
irrelevant to the grant of “common carrier” facilities. 
Thus, if this Court should strictly confine its decision to 
a determination that Appellant is entitled to a hearing, 
Appellant would gain nothing by establishing at a hearing 
that its station was destroyed by the microwave grants 
for the Commission held it can not consider the effect on 
Appellant of grants to Montana Microwave. 


Proper judicial administration urgently calls for this 
Court to examine the validity of the Commission’s Janu- 
ary 30 decision. This case can be sharply differentiated 
from the Greenville, Camden and most other protest cases. 
Here, there was prior opposition to the application and a 
demand for a hearing. As a result, the Commission did 
not, as in Greenville and Camden, make the grants by: 
simple orders of a few lines, thus failing to reveal the 
principles on which it acted. To the contrary, it rendered 
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a lengthy opinion spelling out in full detail the considera- 
tions which underlay the grant.’ These considerations 
largely consisted in assumed legal principles which sound 
judicial administration dictates should be reviewed. The 
Commission, in its own interest, should welcome the guid- 
ance of this Court as to the validity of these legal prin- 
ciples, and not resist, as it is here doing, definitive judi- 
cial determination. 


IL. Other Contentions of Our Opponents Are 
Lacking In Merit 


In the belief that our original brief dealt comprehen- 
sively with the merits of this case we deem it necessary 
to advert only briefly to certain contentions made by 
our opponents. 


A. Montana Microwave as a “Common Carrier”. Al- 
though as noted the Commission and both Intervenors 
prefer to discuss procedural points, all continue to urge 


that Montana Microwave had to be accorded status as a 
“common carrier”, solely because it professed a willing- 
ness to serve all comers. ‘To shore the position that Mon- 
tana Microwave is a true common carrier, our opponents 
repeatedly refer to the fact that Montana Microwave 
serves a local television broadcast station in Kalispell, 
Montana. For example, Montana Microwave argues 
(Brief, p. 17): 


“The fact that Montana Microwave serves a broad- 
cast station in Kalispell effectively refutes any con- 
tention that CATV systems are the only possible sub- 
scribers; that there is no public to serve. This is the 
more significant in view of the recent amendment of 
Section 4.632(b) of the Commission’s rules, 1 R.R. 
54.632(b), making television stations eligible for their 


1The Commission, of course, actually rendered its decision in 
the Intermountain case (J.A. 78-85), but Appellant was advised 
that the basic reasons for decision in its case were those set forth 
in Intermountain (J.A. 21) 
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own microwave relay facilities regardless of the avail- 
ability of common carrier facilities. This fact that a 
broadcaster may prefer to subscribe to the service of 
a common e¢arrier instead of establishing his own fa- 
cilities parallels the experience in other communica- 
tion fields.” 


In view of the strong reliance placed on service to the 
Kalispell station it is proper to quote the testimony of 
that station’s owner before the Senate Committee of In- 
terstate and Foreign Commerce to see whether there is 
substance to the view that the Kalispell station is an un- 
coerced and contented customer of Montana Microwave, 
and also for the light which is thrown on the general val- 
idity of Montana Microwave’s claim that it had to be ac- 
corded common carrier status. The station’s owner testi- 
fied (Television Inquiry, Senate Committee on Interstate 
and Foreign Commerce, mimeographed record, May 29, 
1958, pp. 482-485) : 


“T believe most of the troubles of station KGEZ- 
TV are chiefiv traceable to the Commission’s grant 
of that microwave application. I was apprehensive 
when the application was filed and I wrote to my 
Washington counsel to inquire what rights I might 
have. 1 was advised, to my surprise, that the Com- 
mission, based on past precedents, would reject any 
protest of this microwave application I might make. 
I was also told that the Commission would refuse to 
consider that the microwave application was intended 
ax a practical matter to serve only CATV systems 
and accordingly would not consider the damaging 
effect on me, as a local broadcaster, or what reenforc- 
ing the CATV system with the microwave facilities 
would mean to live television service in Kalispell. 


“Since the grant of this microwave application 
ineant that the Kalispell CATV system would now 
supply its subscribers with the programs of all three 
Spokane stations (offering all three network signals) 
it seemed necessary for me to arrange to obtain at 
least the NBC programs. Accordingly, I wrote my 
Washington counsel to learn what was necessary in 
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order to obtain a similar microwave facility to import 
Spokane signals for rebroadcast on my television sta- 
tion. The bewildering reply was that the microwave 
company was classed by the Commission as a “com- 
mon carrier” in the area and that I could not obtain 
my own microwave facilities but would have to go to 
the microwave company servicing the CATV system. 
When I went to talk to the common carrier, I found 
that the people from the Missoula CATV company 
really did the negotiating. * * * 


“J would like to point out one particular aspect of 
the contract which | was forced to sign with the mic- 
rowave company in order to have it relay to me in 
Kalispell the signals of the Spokane NBC station. 
One portion of the agreement states that I could not, 
without the prior written consent of the microwave 
company, permit my station’s signals to be rebroad- 
cast by television station, community antenna system 
or in any other form whatsoever. This is certainly 
a strange provision for a common carrier to include 
‘n its contract. Obviously this common carrier was 
endeavoring to restrict my broadcasting service so 
that no satellites, translators, or community antenna 
systems could make use of my signals but would be 
forced to go to the microwave company to obtain 
them. On the one hand, the microwave company 
takes the position it ean pick up and transmit Spo- 
kane signals to the Kalispell CATV system without 
the consent of the Spokane stations. But, on the 
other hand, they forbid me by contract, without the 
company’s approval, to permit any CATV system to 
use station KGEZ-TV’s signals. In other parts of 
the contract the microwave company undertook to 
pass to me all responsibility for any legal complica- 
tions that might result from the fac: chat it was pick- 
ing up the signals of Spokane stations without seek- 
ing consent. Just before the 1957 World Series, Mr. 
Gies, Manager of the Missoula CATV Company, sent 
for me—and as I stated before, the banker from 
Kalispell made a public statement in our meeting 
that the microwave company and the Missoula CATV 
Company is a hand and glove deal. I went to Mis- 
soula to see Mr. Gies and he told me he thought the 
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Missoula free television station KMOS-TV was going 
to pick up the World Series from my signals and 
rebroadcast it. He advised me if that was done that 
he would cut me off in Kalispell. I went to see Mr. 
John Shili, the manager of KMOS-TV and told him 
that there was no way in which I could permit him 
to pick up the World Series. Thus, thousands of 
viewers of KMOS-TV were deprived of the oppor- 
tunity of seeing the World Series. 


“I was required to pay $500 a month to the micro- 
wave company and obligated in a minimum amount 
of $18,000.” ? 


In the light of this testimony, Appellant clearly was 
raising a fundamental, not a frivolous, question when 
it sharply attacked the view that the Commission had to 
accord Montana Microwave common carrier status and 
when it contended that Montana Microwave was not a 
common carrier in any true sense. (J.A. 27). In Capi- 
tol Broadcasting Company v. Federal Communications 
Commission, 103 U.S. App. D.C. 252, 257 F. 2d 630, Mis- 
sissippi and Oklahoma television stations operating on 
Channel 12 appealed from Commission orders granting to 
a New Orleans television station temporary authority to 
operate “experimentally” on Channel 12. The Commis- 
sion held that Capitol’s allegation that the New Orleans 
station was not proposing a bona fide experiment ade- 
quately raised legal issues as to which the Commission 
was required to grant a hearing. Here, Appellant’s alle- 
gations in its protest squarely challenged the claim of 


1The Commission amended its rules subsequent to the quoted 
testimony to permit television stations to operate their own pri- 
vate microwave systems. The Staff Report of the Senate Com- 
mittee on Interstate and Foreign Commerce termed this “a com- 
mendable result, but one long overdue” and pointed out that as a 
result “the asserted common carrier status of the special micro- 
wave facilities servicing CATV systems has become even more 
tenuous than it originally was.” (Staff Report, p. 52). The final 
sentence of the testimony explains why the Kalispell station is 
still served by Montana Microwave. 
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Montana Microwave that it had to be considered by the 
Commission as a bona fide common carrier. 


Apart from Appellant's sharp challenge in its protest, 
the Commission was plainly wrong in originally granting 
Montana Microwave’s application im the belief that it had 
to recognize it as a common earrier. It was the Commis- 
sion’s act in granting Montana Microwave’s applications, 
not Montana Microwave’s claims, which alone could give 
any reality to the “common carrier” claim. When Mon- 
tana Microwave’s applications disclosed on their face 
(J.A. 2) that all physical facilities were to be owned by 
the Helena CATV system and leased by the system to 
Montana Microwave, the Commission should sua sponte 
have been sharply concerned whether its recognition of 
“eommon carrier” status might not legitimize a fictitious 
situation, with undesirable results. Additionally, the ap- 
plications disclosed that the applicant intended to exer- 
cise “supervisory control” over the system and that the 


day to day managerial functions relating to the operation 
of the system would be performed by Montana Micro- 
wave’s “agents” (employees of the Helena CATV sys- 
tem?)? 


1The Court might well note, as of significance, that it is the 
Helena CATV system which expounds at length on the legal rights 
of a grantee (i.e. Montana Microwave), discusses the nature of the 
construction permits here granted, even purports to speak “from 
the viewpoint of the grantee”, and asserts that the case involves 
the “legal rights of an applicant before the Commission who was 
granted authority to effect its proposal approximately thirteen 
months ago and who is still being forced to fight to establish the 
legal validity of its original grants.” (Motion of Helena TV, Inc. 
to Dismiss for Want of Jurisdiction, p. 7). 

From data provided the Senate Committee by the Commission, 
it appears that as of May 1958 the Commission had made grants 
to 29 microwave companies as “specialized common carriers” of 
which 20 were affiliated with or owned by a CATV system which 
it served. Montana Microwave was given as one of the 9 un- 
affiliated companies. These data might alone have alerted the 
Commission to question whether it was promoting common car- 
riage in the public interest or merely handing CATV systems 
valuable radio frequencies for their private use. 
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We believe the Commission in its brief (pp. 23-29) con- 
tinues to misconceive the true questions before it. To 
too great an extent the Commission pursues the abstrac- 
tion whether Montana Microwave was or was not a com- 
mon carrier. This is not, by itself, a meaningful or pur- 
poseful question. When Montana Microwave made the 
applications here in question, the Commission should have 
determined whether or not, all matters considered, a grant 
of the applications would or would not serve the public 
interest. Instead of making this determination, the Com- 
mission defocussed the true and ultimate issue. It as- 
sumed Montana Microwave was a “common ¢arrier” and 
deduced as a consequence that, in acting upon these “com- 
mon carrier” applications, it was precluded from consid- 
ering the damage to local television broadcasting which a 
grant of the applications would cause. It thus rational- 
ized itself into a position where it passed upon the appli- 
cations without considering the effects of their grant. It 
both misconceived the problems before it and provided 
incorrect answers to the problems as it saw them. In this 
it erred and violated the statutory command of Section 
309(a). 


B. “Indirect Regulation” of CATV Systems. Our op- 
ponents contend that the Commission could not look at 
the effects of the grant because its doing so would con- 
stitute “indirect regulation” of a CATV system. We sub- 
mit this argument is untenable. The Commission could 
not refuse to examine all facets of the public interest on 
the theory that a denial would disadvantage a CATV sys- 
tem over which it believes it does not have, or at least 
does not want, jurisdiction... Commission authority to 


1 Frontier Broadcasting Co. v. Collier, 16 Pike & Fischer R.R. 
1005. Cf. this Court’s statement in Clarksburg Pub. Co. v. Fed- 
eral Communications Commission, 96 U.S. App. D.C. 211, 225 
F. 2d 511, 517: “The Commission will presumably assert juris- 
diction to regulate community antenna systems if and when it 
concludes that such systems provide or are adjuncts of a broad- 
cast service.” 
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impose rules on broadcast licensees, regulating their rela- 
tionship with networks, was sustained by the Supreme 
Court in National Broadcasting Co. v. United States, 319 
U.S. 190. The Commission’s present argument suggests 
the invalidity of these “network regulations” since they 
are “indirect regulation” of networks much more clearly. 
than a denial of microwave applications would be “indi- 
rect regulation” of CATV systems. 


In Wrather-Alvarez Broadcasting, Inc. V. Federal Com- 
munications Commission, 101 U.S. App. D.C. 324, 248 F. 
2d 646, the Commission after hearing granted to the ABC 
television network authority to supply its programs to a 
Mexican station. In reaching its determination the Com- 
mission refused to consider the character of the Mexican 
station’s local operations on the ground that it had no 
authority over such programs. But this Court pointed 
out that the question was whether the Commission might 
consider the character of the Mexican station’s local pro- 
gramming for the purpose of deciding whether the public 
interest would be served by authorizing an American net- 
work to supply its programs to the Mexican station. It 
held the Commission not only had power but was required 
to examine the Mexican’s station local programming be- 
fore it could issue a permit the effect of which would be 
to give those programs a larger American audience. 


Here, our opponents seek to carry a large step further 
the principle which this Court found incorrect in the 
Wrather-Alvarez case. The Commission, in discharging 
its statutory duty to determine the public interest, is as 
fully entitled and required to examine the operations of 
CATV systems as it is to appraise the local programming 
of Mexican television stations. But our opponents would 
have it that the Commission, not only may not examine 
CATV operations, but may not even deny microwave 
applications designed to serve them because the denial 
would constitute “indirect regulation”. And all this even 
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though a grant of the applications would destroy local 
television broadcasting. 


C. Adequacy of the Protest. The Commission errs in 
claiming that Appellant submitted inadequate “factual 
material” in its protest (mimeographed brief, p. 19), and 
that there was an inadequate showing of “prospective loss 
of advertising revenues or listeners” (p. 13). Appellant 
set forth with particularity in its protest the inevitable 
chain of cause and effect which would become operative, 
once Helena CATV were able to offer Spokane programs. 
It flatly and repeatedly advised the Commission that the 
competition of a Helena CATV system, fed by microwave 
with Spokane programs, would destroy the economic basis 
for telecasting in Helena, and would force Appellant to 
close its station (J.A. 12, 23, 27, 42, 53). 


When the Commission now argues that Appellant failed 
to specify in its protest how and why it would be injured, 
one cardinal factor should be borne in mind. The Com- 
mission, in originally granting the microwave applications 
on January 30, 1958, made it abundantly clear that it was 
not concerned, and believed it legally could not be con- 
cerned, with the competitive effects on Appellant of a grant 
of the microwave applications (J.A. 83-84). The Com- 
mission assumed the truth of Appellant’s allegations that 
it could not survive the feeding of Spokane programs by 
microwave to the Helena CATV system, but concluded 
that as a matter of law it could not consider damage to 
local television broadcasting. On this state of the record, 
it comes with bad grace for the Commission later to hold 
(and now to contend) that Appellant failed to establish 
adequately in its protest what it was earlier willing to 
and did accept as true, viz., Appellant’s allegation that it 
would suffer the ultimate injury of destruction. The 
Commission’s formal decision of January 30 framed the 
issues and it was scarcely incumbent on Appellant to re- 
peat verbatim in its protest what the Commission’s de- 
cision held was irrelevant. 
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But, apart from this consideration, there is no merit in 
the Commission’s argument. Appellant’s protest was ade- 
quately detailed so that he who runs could read of what 
Appellant complained and could see that problems of fun- 
damental concern in the public interest were involved. 
No more is required. Appellant’s protest described He- 
lena as a small and marginal market (J.A. 28); it speci- 
fied the areas and populations within the city of Helena 
and within Appellant’s service contour, the number of sets 
in Helena and within the service contour, the number of 
persons connected to the CATV system, and the number of 
competitors for the advertising dollar (J.A. 28-29); it re- 
peatedly adverted to the obvious competitive effects on 
Appellant and urged that “unless the Commission is pre- 
pared to grant Montana Microwave’s applications regard- 
less of whether such action causes the collapse of the 
only free television broadcast service in Helena, the com- 
petitive results must first be explored.” (J.A. 27) 

In its earlier opposition to the grants, Appellant spelled 
out in fulsome and unnecessary detail the obvious realities 
of the situation. The Commission does not claim that it 
could not consider this earlier pleading (to which the pro- 
test referred) as supplementary to or in explanation of 
the protest. At a minimum, if the Commission claims 
inability to understand to what Appellant had reference 
when it repeatedly adverted in its protest to the “com- 
petitive effects” of a grant of the microwave applications, 
it could have looked back to Appellant’s opposition for a 
detailed elaboration of them. In this opposition, Appel- 
lant alleged, inter alia (J.A. 9-10): 


“5. Under the present system of broadcasting, Sta- 
tion KXLJ-TV will have to depend upon revenues it 
will receive from local, regional and national adver- 
tisers for its support to insure its continued opera- 
tion in the public interest. In order to sell advertis- 
ing time to sponsors, the station will have to assure 
them that viewers within their specified service areas 
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will be watching its programs. This it will be un- 
able to do when concentrations of population in He- 
lena, Montana,—the heart of its small market service 
area—are watching, via CATV, live network pro- 
gramming microwaved from distant metropolitan sta- 
tions * * *. Moreover, CATV companies, via licensed 
microwave, can (and do) bring live network and 
other programming from distant metropolitan sta- 
tions to small market areas, at: no additional cost to 
the national or regional advertiser. It follows that 
in such areas, where a part of the meager viewer po- 
tential is already watching live network programs 
microwaved from distant metropolitan stations whose 
service areas were never intended to be so extended, 
the local television station has little or no chance to 
sell advertising to such national and regional adver- 
tisers already obtaining without additional cost a sub- 
stantial number of viewers within its specified area. 
This practice also weakens any incentive or purpose 
the major networks may have to provide live net- 
work programs to television stations in small market 
areas since networks must justify to their sponsors 
the additional advertising costs for programs already 
being made available to CATV customers within the 
service areas of such small market stations. Without 
major network programs, and with greatly reduced 
national and regional revenues as a result of unfair, 
ruinous and insurmountable competition—not from 
any broadcast station within its own service area— 
but via microwave from distant stations whose serv- 
ice areas the Commission never dreamed or intended 
would be so extended, the small market station finds 
itself in a position where it must curtail or even ter- 
minate the free service it renders.” 

We re-emphasize that the Commission’s own conduct, 
in subsequently adopting its Notice of Inquiry in Docket 
No, 12443, refutes its present view that it could not tell 
from Appellant's protest how or why it would be injured. 
There it had no difficulty in apprehending the plight of 
stations such as Appellant’s, and used language which is 
a substantial paraphrase of Appellant’s opposition to de- 
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scribe this plight. The Commission spelled out the eco- 
nomic impact of a CATV on a local television station 
with no more but somewhat less particularity: in support 
of its Inquiry than did Appellant. Many thought the 
Commission’s language was largely lifted from Appel- 
lant’s language. However difficult it was for the Commis- 
sion in March 1958 to see how or why Appellant would be 
injured, it was formally contending to this court in Octo- 
ber 1958 in Mesa Microwave, Inc. v. Federal Communica- 
tions Commission, (decided Dec. 24, 1958) that “the com- 
munity antenna system, by bringing into a relatively 
small community multiple signals from distant cities, may 
make the establishment of any local television station in 
the community difficult, if not possible.” (Commission 
Opposition, p. 6). 


1The Notice of Inquiry included the following (J.A. 72-73) : 


“19 * * * In a small city which receives service from a 
television station assigned to the local city or to a nearby 
city a CATV system provides national network and other na- 
tional program services brought in from distant stations lo- 
cated in larger markets where the major networks have basic 
affiliates. The television station in the local community is 
unable to obtain or provide more than a minimal amount of 
network programming and, at best, can furnish only a single 
source of programs. Being located in an economic fringe 
area, the station has difficulty achieving successful financial 
operation. 

“90, According to allegations submitted to the Commission, 
one of the principal factors affecting the ability of the sta- 
tion to operate successfully is the substantial diversion of 
audience to the network and other nationally distributed pro- 
grams carried over the CATV system which may have two, 
three, four or even five operating channels. The CATV sys- 
tem obtains the programs provided to subscribers by off-the- 
air pickup and pays nothing for the use of those programs. 
It is also alleged that advertising sponsors of network and 
other nationally distributed programs thus secure local audi- 
ences without additional expense, and accordingly have no 
incentive to buy time on a local station for carrying the pro- 
grams brought in from the outside. This is said to have a 
bearing on the ability of the local television station to secure 
network programs and also to secure sufficient audience to 
induce the support of local broadcasters. 
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The Commission now seeks to impose impossible stand- 
ards on Appellant in urging that its protest lacked ade- 
quate particularity, and criticizing, for example, the fail- 
ure to show how many viewers or advertisers might be 
lost. This Court pointed out in Greenville Television 
Company v. Federal Communications Commission, supra, 
that Commission grants do not “automatically take ad- 
vertising revenues away from existing licensees”: but 
create the situation whereby such revenues would be lost. 
It was here self-evident that Appellant would lose existing 
advertisers, and the prospect of future advertising reve- 
nues would be critically impaired. The Commission, as 
noted above, shortly after denying the protest and before 
acting on the petition for reconsideration was twice to 
recognize that it might be difficult or impossible for a 
station in KXLJ-TV’s situation to continue operations. 
Moreover, it was further self-evident that the destruction 
of KXLJ-TV would be brought about, not by the estab- 
lishment of a competitor on an even plane, but because a 
non-broadcast, non-local, non-free competitor was being 
fostered and encouraged by Commission policies. Cf. 
Carroll Broadcasting Co. v. Federal Communications 
Commission, 103 U.S. App. D.C. 346, 258 F. 2d 440. 


D. Characterization as a “Satellite”. We regard as of 
dubious propriety the Commission’s characterization of 
Appellant’s station KXLJ-TV as “a satellite station of 
KXLF-TV, its commonly-owned station in Butte, Mon- 
tana,” particularly when the Commission adds (and thus 
encourages a false inference) that a “satellite station gen- 
erally has little studio equipment or local programming, 
relying principally upon rebroadcasting of signals origi- 
nating from another station.” (mimeographed brief, p. 
2). The impropriety of the characterization is revealed by 
the Commission’s recognition in its Notice of Inquiry in 
Docket No. 12443 (J.A. 66-77) that “the term [satellite] 
is not used in the Commission’s Rules” (J.A. 68). The 
Commission continued: 
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“Insofar as the rules are concerned, ‘satellite’ stations 
are licensed as regular TV broadcasting stations and 
may at any time originate local programs. As a mat- 
ter of fact, such stations are encouraged to do so 
whenever the economics permit.” 

In its unsuccessful application to this Court for a stay, 
Appellant provided proof of the excellence of its service 
as an outlet for local expression. As examples, Appellant 
has excellent local studio and technical facilities, repre- 
senting an investment of $60,000, and provides adequate 
local programming, including such features as origination 
of state legislative sessions. (See Appellant’s Reply 
Brief on its Stay Motion, and the attached affidavit of the 
Montana Attorney General.) The Commission’s authoriz- 
ing KXLJ-TV to commence operations with only a small 
amount of local programming (drastically increased be- 
fore the station was forced from the air) demonstrates 
the Commission’s original awareness that Helena is a 
marginal television market where a local television station 
could not survive unequal and unfair competition. 


K. Regulation of Montana Microwave for Public Pro- 
tection. It is surprising to find the Commission arguing 
(p. 26) that it was desirable for it to classify Montana 
Microwave as a co;mmon carrier in order to provide the 
public with rate regulation over it. In respect of the new 
facilities to bring Spokane programs to Helena, it must 
be apparent to all (except the Commission) that the He- 
lena CATV system is the real party in interest. It owns 
the facilities and is their only user. Montana Microwave, 
in respect of these facilities, cannot be more than the 
creature of the Helena CATV system, just as it appears 
to be the creature of the Missoula CATV system in re- 
spect of the Spokane-to-Missoula facilities. In the cir- 
cumstances, there are no realistic grounds for the Com- 
mission to talk of rate protection for the public. 


This same Commission declines to assert jurisdiction 
over CATV systems though here there would appear to 
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be a very genuine need for rate protection for their cus- 
tomers. The record in this case adequately discloses the 
possibilities CATV systems may have to gouge the public. 
Intervenor Cory Dullum Post No. 10010, Veterans of For- 
eign Wars, noted in its intervention notice that the in- 
stallation costs of the Helena CATV system “were cut to 
one-third from the original price when Appellant’s free 
station went on the air.” In declining to regulate CATV 
systems, however, the Commission did not mention the 
possibility that the public might be served by rate pro- 
tection. 


Respectfully submitted, 
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COUNTER STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Intervenor Montana Microwave, the 
questions presented are: 


1. Whether the appeal from the Federal Communica- 
tions Commission’s action of January 30, 1958 granting 
the Montana Microwave applications is timely, and if it is, 
whether the Commission erred in making the grants with- 
out a hearing. 


2. Whether the Federal Communications Commission’s 
order denying the petition of Capital City Television, Inc. 
to stay the effectiveness of the construction permits 
granted to Montana Microwave or to cancel, postpone or 
suspend service tests is reviewable under Section 402(b) of 
' the Communications Act, and if it is, whether the Commis- 
sion erred in denying this petition. 


3. Whether the Federal Communications Commission 
properly dismissed the protest of Capital City Television, 
Inc. for failure to specify with particularity facts which 
would show that the grant of applications of Montana 
- Microwave for an extension of its common carrier facilities 
was improperly made or would otherwise not be in the 
public interest. 


4. Whether the Federal Communications Commission 
properly denied the petition of Capital City Television, Inc. 
for reconsideration of the dismissal of its protest. 
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CounTER STATEMENT OF JURISDICTION 


A. The Correctness of the Commission’s Action 
Granting Montana’s Applications Is No Longer 
Reviewable 


B. The Commission’s Order of December 17, 1958, 
Denying Appellant’s Petition for Stay Is Not Re- 
viewable Under Section 402(b) 


CounTER STATEMENT OF THE Case 
Sratures aND Ruues [yvoLvep 
Summary OF ARGUMENT 
ARGUMENT 


I. The Commission Properly Granted Montana’s 
Applications for an Extension of Its Common 
Carrier System to Helena 


A. There Was No Issue Before the Commission 
When It Acted on the Montana Applications 
as to the Applicant’s Common Carrier Status 


. The Commission’s Recognition of Montana 
as a Common Carrier Is Supported by Mon- 
tana’s Operation 


. The Commission’s Recognition of Montana 
as a Common Carrier Is Consistent With 
Duly Established Commission Policies .... 


. The Commission’s Recognition of Montana 
as a Common Carrier Is Consistent With and 
Supported by the Criteria of Common Car- 
riage Established by the Courts and the In- 
terstate Commerce Commission 


. Section 202 of the Communications Act and 
the Basie Tenets of the Law of Common Car- 
riage Would Make It Unlawful for the Com- 
mission to Deny Montana’s Applications Be- 
eause Montana Proposed to Serve a CATV 


. It Would be Unlawful for the Commission to 
Use Its Power to License Common Carriers 
for the Purpose of Regulating CATV 
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II. The Commission Properly Denied Appellant’s 
Petition for a Stay of the Effectiveness of Mon- 
tana’s Authorizations and Suspension of the 
Service Tests 


III. The Commission Properly Dismissed Appel- 
lant’s Protest for Failure to Specify With Par- 
ticularity the Facts Showing That the Grants 
Were Improperly Made or Would Otherwise 
Not be in the Public Interest 


A. The Common Carrier Question 
B. The Economic Injury Question 


(1) The facts alleged in the protest fail to 
show any competition between Montana 
and Appellant 


The facts alleged in the protest fail to 
show that the Helena market was insuf- 
ficient to enable KXLJ-TV to continue 
operating 


(3) The Commission could not assume, on 
the basis of the protest, that Appellant 
could not survive the Montana grants .. 


C. The Issues of the Relationship Between Mon- 
tana and CATV 


. The Commission Properly Denied Appellant’s 
Petition for Reconsideration of the Decision Dis- 
missing Its Protest Against the Montana Ap- 
plications 
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SUPPLEMENT: 


The Communications Act of 1934, 48 Stat. 1064, as 
amended, 47 U.S.C. 151 et seq., provides, in part, 
as follows: 
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The Rules and Regulations of the Federal Communi- 
cations Commission, 47 C.F.R. §§ 1 ef seq. (Supp. 
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IN THE 


United States Court of Appeals 


For THe District or Corumsia Circuit 
No. 14,901 


Caprray Ciry Teevision, Inc., Appellant, 
v. 
Fepera, Communications Commission, Appellee, 


Montana Microwave, /ntervenor, 
Hetena TV, Ixc., Intervenor. 


BRIEF FOR INTERVENOR MONTANA MICROWAVE 
Appeal from the Federal Communications Commission 


COUNTER STATEMENT OF JURISDICTION 


Appellant seeks review under Section 402(b) of the 
Communications Act of 1934, as amended,’ of (1) the Com- 
mission’s action of January 30, 1958 granting without 
hearing, and over Appellant’s opposition, certain applica- 
tions of Montana Microwave (R. 51-53); (2) the Commis- 
sion’s order of March 27, 1958 (R. 90-94), reaffirmed by 
Order of December 17, 1958 (R. 134-135), denying Appel- 
lant’s protest against the grant of these applications; and 
(3) the Commission’s Order of December 17, 1958 (R. 


148 Stat. 926, as amended by 66 Stat. 719; 47 U. S. C. § 402(b). 
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136-137) denying Appellant’s petition to stay the effective- 
ness of the grant of these applications or, in the alterna- 
tive, to cancel, suspend or postpone, service tests. We 
believe that the appeal of the action of January 30, 1958 
(Br. 51-53) is not timely; and that review of the Order 
denying the stay request (R. 136-137) does not lie under 
Section 402(b) but only under Section 402(a). The appeals 
from these two actions of the Commission should, there- 
fore, be dismissed. 


A. The Correctness of the Commission’s Action Granting Mon- 
tana’s Applications Is No Longer Reviewable. 


Appellant states that its primary challenge is to the 
grant of the applications. (Br. 19, 25-26, 45) ° However, to 
the extent this action is challenged separately from the 
protest denial, the appeal is not timely. This action was 
appealable within 30 days of the issuance, on January 30, 
1958, of the Commission’s notice to Appellant (R. 51) 
announcing the Montana grants. (Section 402(¢) of the 


Communications Act.) Appellant’s opposition to the ap- 
plications (R. 16-22) in which a hearing was requested, 
laid the necessary foundation for an appeal. The Com- 
mission’s failure to order a hearing could have been pre- 
sented to this Court for review. True, the issue of whether 
Montana is a common carrier could not have been raised in 
such an appeal since the Commission had no opportunity 
to pass on it. This issue had not been raised in that opposi- 
tion. But whether to forego this issue or to raise it by a 
petition for reconsideration or a protest, was the choice 
that Appellant had to make. Appellant realizes the in- 
firmity of its position, stating that it would have challenged 
in this Court the Commission’s action on the applications 
when made ‘‘but for the fact that subsequent failure to 
protest under Section 309(c) might have constituted a 
failure to exhaust available administrative remedies’’, (Br. 
45) 


2 All references are to Appellant’s printed brief and are identified as 
(Br. . ). 
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This point is not well taken. The protest procedure is 
essentially nothing more than a special type of rehearing. 
Thus, a protest under Section 309(c) is functionally identi- 
eal to a petition for reconsideration under Section 405. 
Both seck reconsideration of the challenged Commission 
action. Metropolitan Television Company V. Federal Com- 
munications Commission, 95 U. S. App. D. C. 326, 221 F. 2d 
879. Petition for rehearing under Section 405 is not a con- 
dition precedent to judicial review except, insofar as here 
relevant, where the party seeking such review ‘“‘relies on 
questions of facts or law upon which the Commission has 
been afforded no opportunity to pass.’’ It is submitted, 
therefore, that the same principle would be applied in 
determining the necessity of invoking the protest pro- 
eedure as a condition precedent to the Court’s review. 
This would have precluded the consideration of Montana’s 
common carrier status. Except for that point, the grants 
were ripe for judicial review. 

Furthermore, Appellant was not required to resort to the 
309(¢) protest procedure. It could have, instead, proceeded 
under Section 405, making the allegations set forth in the 
protest. Section 309(c) is not the exclusive procedure for 
reconsideration by the Commission of grants made without 
a hearing. WIS-TV Corporation, 9 Pike & Fischer 
R. R. 361. (hereinafter cited .... R. R. ....) Had 
Appellant proceeded under Section 405 and had its petition 
for reconsideration been denied and this appeal brought, 
the propriety of the Commission’s grants to Montana would 
have been before the Court for review. Similarly, 
Appellant could have filed a joint protest and petition for 
reconsideration under both Sections 309(¢) and 405, <A 
denial thereof, and an appeal, would have likewise brought 
before this Court the propriety of the original grants. 
However, Appellant elected to proceed solely under Section 
309(c). It must, therefore, be bound by its deliberate 
choice of remedies and the consequences thereof. 

If this Court should find that the Commission erred in 
denying Appellant’s protest, the case would have to be 
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remanded to the Commission for the hearing required by 
Section 309(c). In that event, the Court certainly would 
not review the grants of the construction permits on the 
present record. To do so would prejudge the result of such 
a hearing. Whatever the outcome of the hearing, that 
decision would be subject to judicial review made in the 
light of the record compiled at the hearing. Cf. Camden 
Radio, Inc. v. Federal Communications Commission, 94 
U. S. App. D. C. 312, 220 F. 2d 191. If this Court should 
sustain the Commission’s denial of the protest, a review of 
the propriety of the construction permit grants is barred 
by the passage of time. 


B. Commission’s Order of December 17, 1958, Denying Appellant's 
Petition for Stay is not Reviewable Under Section 402(b). 


Sections 402(a) and 402(b), by their own terms, are 
mutually exclusive. An order reviewable under one Section 
cannot therefore be reviewed under the other. Section 
402(b) lists the categories of actions reviewable there- 
under. Those not listed are appealable under Section 
402(a). True, orders denying protests are not mentioned 
in Section 402(b). But it has been established that such 
orders are reviewable under that Section. Metropolitan 
Television Co. v. Federal Communications Commission, 
supra. This is due to the close functional similarity be- 
tween such orders and those denying petitions for rehear- 
ing under Section 405, which have been uniformly treated 
as reviewable under Section 402(b). Metropolitan Tele- 
vision Co. v. Federal Communications Commission, supra; 
Albertson v. Federal Communications Commission, 87 U.S. 
App. D. C. 39, 182 F. 2d 397; Churchill Tabernacle v. Fed- 
eral Communications Commission, 81 U. S. App. D. C. 411, 
160 F. 2d 244. There is no similarity between Appellant’s 
petition to stay the effectiveness of the construction per- 
mits or to suspend service tests, filed ten months after the 
grants were made (R. 52-53; 112-120), and a petition for 
rehearing. 
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Unlike a protest, the petition in question cannot be con- 
sidered as ancillary to the grants against which it is 
directed. Different statutory provisions govern the bring- 
ing of appeals under Sections 402(a) and 402(b). Such 
actions may be brought under different time limitations, in 
different courts, and against different parties.* Where the 
grants and the denial of a protest are attacked, as here, in 
the same action, it would not be logical to contend that the 
appeal against the grants should be brought under Section 
402(b) and that against the protest denial under 402(a). 
For the validity of the protest denial obviously affects the 
fate of the grants themselves; not so, however, this petition 
for stay of their effectiveness and suspension of service 
tests. The disposition of this petition is not so intimately 
related to the validity of the grants as is the disposition of 
the protest denial. For example, a reversal of the Commis- 
sion’s denial of the stay petition would not necessarily be 
inconsistent with an affirmance of the denial of the protest. 
And, in and of itself, it would not require any further Com- 
mission proceedings with respect to the grants. But a 
reversal of a protest decision would inevitably require 
further Commission proceedings relative to the grants. In 
any event, the petition in question is closely analogous to 
two petitions the denial of which this Court held to be 
reviewable only under Section 402(a): On appeal brought 
under Sections 402(a) and (b) from the Commission’s 
refusal to eancel program test authority of a broadcast 
station permittee or to require him to reduce power, this 
Court held that the challenged action was not reviewable 
under Section 402(b) but may be reviewed under 402(a). 
Columbia Broadcasting System, Inc. of California v. Fed- 


3This Court has exclusive jurisdiction over Section 402(b) appeals. 
But 402(a) petitions for review may be brought in the court of appeals 
for the circuit which is the residence of any party filing the petition 
for review or where any party has its principal office, as well as in this 
Court. The 402(a) action may be commenced within 60 days; the 402(b) 
action must be brought within 30 days. The United States is a party 
to 402(a) proceedings but not to 402(b) proceedings. Section 3, Public: 
Law 901, 81st Cong., 64 Stat. 1129, 5 U. S. C. 1031 et seq. 
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eral Communications Commission, 93 U. S. App. D. C. 399, 
211 F. 2d 644. Similarly, the Commission’s refusal to issue 
an order to show cause why a station’s license should not 
be modified was held to be reviewable only under Section 
402(a). WOW v. Federal Communications Commission, 87 
U.S. App. D. C. 226, 184 F. 2d 257.4 


COUNTER STATEMENT OF THE CASE 


Appellant’s statement of the case is highly argumentive. 
In one instance it reaches far afield outside the record.* 
In another instance it is so exaggerated as to be mislead- 
ing and inaccurate.® It is believed therefore that a chrono- 
logical, factual summary of the events which culminated 
in the actions appealed from is warranted. 

On September 16, 1957 Montana Microwave (hereinafter 
referred to as Montana) filed with the Commission appli- 
eations for an extension of its common carrier microwave 
system to Helena, Montana. (R. 1-9) The applications 
sought modification of the company’s existing station on 
TV Mountain (KOV46) and the addition of two new sta- 
tions—one on Sliderock Mountain and one at McDonald 
Pass. The applications were filed pursuant to subpart I 


4 This decision was made under Section 402 before it was amended by 
the Communications Act Amendments, 1952. But insofar as a modifi- 
cation of a station license is concerned, where the action is brought by 
a person aggrieved rather than the licensee himself, no substantive 
change of Section 402 was effected by the 1952 amendment. Cf. Peoples 
Broadcasting Co. v. United States, 93 U. S. App. D. C. 78, 209 F. 2d 286. 


5 This is the reference in Appellant’s brief to the self-serving testi- 
mony of the owner of station KGEZ-TV before a Senate Committee. 
(Br. 10) 


¢ Appellant states that Montana Microwave “long neglected” the 
filing of tariffs with the Commission. (Br. 12) The records of the Com- 
mission will reveal, however, that Montana Microwave’s tariff was 
placed on file on March 8, 1957, effective March 9, 1957, one day after 
the covering license applications for the entire initial microwave sys- 
tem were granted by the Commission. Part of the system commenced 
operating pursuant to Special Temporary Authority granted by the 
Commission January 17, 1957. 
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of Part 21 of the Commission’s Domestic Public Land 
Radio Service Rules 1 R. R. 71.700 et seg. These regula- 
tions provide for the eligibility of existing and proposed 
common earriers for stations in the Point-to-Point Micro- 
wave Service. The applications revealed on their face that 
Montana was an existing common carrier, having been the 
licensee of stations KOV45 and KOV46. (See item 7 of 
the applications, R. 2) They also revealed that Montana 
had no interest in Helena TV, Inc., the CATV subscriber 
it proposed to serve. (The Commission’s records showed 
that Montana had no interest in its other subscribers.) 
Finally, the applications showed that Montana would lease 
the equipment for the proposed extension from Helena TV, 
Inc. (The Commission’s records showed that the equip- 
ment for the existing facilities was owned by Montana.) 

On October 21, 1957 Appellant filed its opposition to the 
above described applications. (R. 16-22) This pleading 
did not attack Montana’s common carrier status. On the 
contrary, it referred to Montana as a common carrier and, 
in effect, conceded such status to this and similar com- 
panies. (R. 18, 20, 21) It did not allege any improper 
identity of interests between the common carrier and its 
CATV subscriber. The pleading argued that the licensing 
of common carriers which supply facilities for bringing 
the programs of distant, metropolitan television stations to 
CATV companies is destructive of the Commission’s tele- 
vision allocation plan; and that the grant of Montana’s 
applications will leave Appellant with no alternative except 
to turn in its authorization. Appellant, however, supplied 
no facts from which such result would necessarily follow. 
It simply assumed the inevitability of its conclusions. On 
October 31, 1957, Montana filed its reply to Appellant’s 
opposition. (R. 26-31) 

On January 30, 1958 the Commission granted Montana’s 
applications. (R. 52-53) The grant was based on a careful 
consideration of the applications by the Commission. This 
is clear from the Commission’s letters to Montana request- 
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ing additional information necessary to the full considera- 
tion of the applications. ( R. 23-24, 33, 40-41, 48) The ap- 
plications were granted only after all of the information 
requested was supplied by Montana. (R. 38-39, 42, 43-47, 
49-50) Appellant was advised by the Commission that the 
basie reasons for the Commission’s conclusion that the 
grant of Montana’s applications would serve the public 
interests were set forth in its opinion in Intermountain 
Microwave, 16 R. R. 733, adopted the same day. (R. 51) 
In that case the Commission held that it would be arbitrary 
and discriminatory to single out for denial a common 
carrier application because it proposed to serve a CATV 
system. Because of the importance of this holding which 
Appellant has quoted out of context (Br. 6), a verbatim 
reproduction of the dispositive portion of this opinion is 
made in the Supplement hereto, infra pp. 49-51. 

On February 28, 1958 Appellant filed a protest against 
the grant of Montana’s applications. (R. 54-67) The pro- 
test’s allegations are set forth in Part III of this brief. 
The Commission found that Appellant established standing 
as a party in interest. But the protest was dismissed 
for failure to show with the requisite particularity that the 
grants were improperly made or would otherwise not be in 
the public interest. (R. 90-94) The Commission held that 
Appellant’s allegation that Montana was not a common 
carrier because it would serve only one customer was with- 
out legal validity. Since Appellant incorrectly interprets 
(Br. 7) the Commission’s disposition of this allegation, the 
relevant portion of the decision is set forth in the Supple- 
ment hereto, infra, pp- 51-52. 

On April 25, 1958 Appellant filed a petition for recon- 
sideration of the Commission’s decision denying its protest. 
(R. 95-102) Appellant contended that it had specified with 
‘‘ultimate particularity’’ facts which necessarily raised the 
question whether the protested grants were in the public 
interest. (R. 95) The remainder of the petition is largely 
a repetition of the arguments advanced in the protest and 
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the initial opposition to the applications. It urged that the 
licensing of common carriers such as Montana raises a 
policy question because of the effect on local broadcast 
stations; and suggested that the Commission should re- 
examine ‘‘its previous tacit assumption that companies per- 
forming only the functions of Montana Microwave can be 
deemed entitled to protection as common carriers’’. (R. 
101) 

On May 21, 1958 the Commission adopted, and released 
the next day, its Notice of Inquiry in Docket No.12443." 
The Notice discusses various problems which were known 
to plague television broadcasting in smaller communities, 
including those attributed to the CATV systems and the 
service provided to them by common carriers. The Notice 
indicated that the problems discussed required ‘‘close 
scrutiny and study’’. 1 R. R. 53:585. The Commission went 
on to say: 


‘¢Before we endeavor to reach conclusions as to the 
action it may be appropriate for the Commission to 


take on the foregoing problems, either by way of 
amendment of Commission policies and rules or legis- 
lative recommendations to Congress, we believe it 
would be appropriate and useful to afford all interested 
parties an opportunity to submit such data and views 
as they feel should be taken into account.”’ 1 R. R. 
53 7586. 


The issues on which comments were requested included the 
following: 


‘612: Would it constitute a legally valid exercise of 
FCC’s regulatory jurisdiction over common carriers 
to deny authorization for common carrier, microwave, 
wire or cable transmission of TV programs to CATV 
systems on the ground of adverse competitive impact 
on the construction or successful operation of local or 
nearby television stations?’’ 1 R. R. 53:587. 


7In the Matter of Inquiry into the Impact of Community Antenna Systems, 
TV Translators, TV ‘‘Satellite’’ Stations, and TV ‘‘Repeaters’’ on the 
Orderly Development of Television Broadcasting, 1 R. R. 53:581. 
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While setting forth the above issue for comments, the Com- 
mission expressed a serious doubt as to the possible solu- 
tion implicit in the issue: 


‘Tt has been urged that the Commission refuse to 
license the installation and use of such microwave re- 
lay systems where they are installed by common 
earriers to bring programs to CATV systems in com- 
munities and areas served by local television stations. 
Such action by the Commission would be subject to 
several objections. First, it would constitute indirect 
regulation and control of CATV systems over which 
the law has provided no clear direct jurisdiction. 
Second, it would represent a novel and questionable 
departure from normal common earrier regulation to 
preclude service to particular classes of users rather 
than, as is the normal case, to authorize and require 
common carriers to provide service without discrimina- 
tion to all users. Despite the serious doubts arising 
from these considerations, we herein afford interested 
parties an opportunity to comment by including these 
questions among the issues designated herein below.’’ 
1 R. R. 53:584. 


No decision has as yet been issued in this Docket. The 
Notice of Inquiry did not order a ‘‘freeze’’ of any appli- 
cations for facilities subject to the inquiry. The Commis- 
sion, however, did institute an informal ‘‘freeze’’ on ap- 
plications for construction permits for microwave common 
carrier facilities intended to serve a CATV subscriber. See 
Mesa Microwave Inc. v. Federal Communications Commis- 
sion, 18 R. R. 2013. But the ‘‘freeze’’ does not extend to 
applications for licenses to cover construction permits 
issued prior to the adoption of the Notice of Inquiry. 

On October 24, 1958 Appellant sent a letter to the Com- 
mission stating that it would be desirable immediately to 
suspend Montana’s construction permits. (R. 109-110) On 
October 27, 1958 the Commission replied, declining to sus- 
pend such authorizations and stating that if Appellant de- 
sired to pursue its request it would have to follow such 
formal procedures as might be available to it. (R.111) On 
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November 25, 1958 Appellant filed a petition asking the 
Commission to stay the effectiveness of Montana’s con- 
struction permits or, in the alternative, to cancel, suspend, 
or postpone service tests. (R. 112-120) This pleading was 
bottomed on the pendency of the Docket 12443 proceeding. 
It contended that in order to preserve the status quo until 
the policy problems in Docket No. 12443 were resolved, it 
was necessary to grant the relief requested. (R. 116-118) 
The petition alleged no facts in support of the extraor- 
dinary remedy requested. On December 17, the Com- 
mission adopted an Order denying Appellant’s petition for 
reconsideration of the denial of the protest. (R. 134-135) 
The denial was based on the reason that Appellant 


‘has advanced no new arguments to persuade us that 
our original determination [that its protest utterly 
failed to specify any facts with particularity showing 
either that the grant of these applications was im- 
properly made or that such grant would not serve the 
public interest] was in error; and that, to the con- 
trary, Protestant seeks to set in motion our hearing 


processes through a pleading containing only con- 
clusionary allegations without support either in a suf- 
ficient statement of fact or of law’’. (R. 134) 


Also, on December 17, 1958 the Commission denied Appel- 
lant’s petition for a stay of the effectiveness of the con- 
struction permits or the cancellation of service tests. 
(R. 136-137) The denial was based on Appellant’s failure 
to show that the denial of the relief sought would occasion 
irreparable injury. (R. 136) 

On January 16, 1959 Appellant filed with this Court a 
Notice of Appeal and a Motion for Stay and Temporary 
Relief. In the Motion Appellant stated that its station 
would go off the air on January 31, 1959 unless this Court 
stayed the effectiveness of Montana’s construction permits. 
The Motion was denied by this Court on January 30, 1959. 
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STATUTES AND RULES INVOLVED 


The pertinent provisions of the Communications Act of 
1934, 48 Stat. 1064, as amended, 47 U. S. C. 151, et seq. 
(herein referred to as the <¢Communications Act’’) and the 
pertinent provisions of the Rules of the Federal Communi- 
cations Commission, which have not been set forth in Ap- 
pellant’s brief, are printed in the Supplement, infra, pp. 
46-49. 

SUMMARY OF ARGUMENT 


1: 


On the record then before it, the Commission was fully 
justified in granting Montana’s applications, over Appel- 
lant’s objection, without a hearing. Appellant’s objection 
raised no more than a general policy question as to the 
desirability of granting common carrier applications pro- 
posing to serve a CATV system in a town which has a 
television station. Authority for such common carrier 
grants was contained in Section 21.700 of the Commission’s 
Rules. This Section was adopted pursuant to a public rule 
making proceeding. Appellant’s opposition did not ques- 
tion Montana’s common earrier status. Similarly, no facts 
otherwise before the Commission placed Montana’s status 
in issue. Quite the contrary, the Commission’s records 
showed that Montana was an established common carrier 
serving different customers in different cities; and pro- 
posing to extend its common carrier system and add one 
more customer. 

The licensing of Montana for the proposed Helena ex- 
tension was consistent with the policies formally adopted 
for the licensing of specialized common carriers serving 
only particular groups of customers. The provision of 
theater television service is one example of this policy. The 
provision of microwave relay television service to the 
CATV systems and broadcast stations is another example. 
Since, on the record before the Commission, it was clear 
that Montana was holding itself out to serve all who re- 
quired microwave television relay service, the granting of 
its applications for the Helena extension was consistent 
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with the criteria of common carriage established by the 
Commission, the Courts, and the Interstate Commerce Com- 
mission. To refuse to grant Montana’s applications because 
it proposed to serve a CATV system would be contrary to 
Section 202 of the Communications Act, which prohibits un- 
reasonable discrimination between customers of a common 
earrier. The duty of all common carriers to offer service 
without discrimination is beyond doubt. It would have been 
unlawful, therefore, for the Commission to aid and abet 
such discrimination in order to protect a television station 
against alleged, but unsubstantiated, economic harm from 
the competition of the common carrier. Moreover, to deny 
a common carrier application merely because it proposes 
to serve a CATV would be tantamount to using the Com- 
mission’s licensing power to regulate the CATV systems 
over which the Commission possesses no direct jurisdic- 
tion. This would be an abuse of the Commission’s licensing 
function. Finally, to deny applications of carriers like Mon- 
tana would leave this field of communications to a single 


earrier—the AT&T—contrary to the Commission’s an- 
nounced policy. 


II 


The Commission properly denied Appellant’s request to 
stay the effectiveness of Montana’s applications or to sus- 
pend service tests. Appellant failed to show irreparable 
injury which could justify such drastic remedy. The Com- 
mission was under no obligation to issue the stay request 
merely because of the pendency of the proceeding in Docket 
12443. This Court has repeatedly held that a refusal to 
stay or delay adjudicatory proceedings in order to await 
the outcome of a pending rule making proceeding, does not 
constitute an abuse of the Commission’s discretion. Docket 
No. 12443 is not a rule making proceeding, but an investi- 
gation into a number of problems in the television service 
which may or may not result in the issuance of a notice of 
proposed rule making. A fortiori, pending licensing pro- 





14 


ceedings should not be stayed because of such an investiga- 
tion. 
Til 


The Commission properly dismissed Appellant’s protest 
and the subsequent petition for reconsideration of that dis- 
missal. The protest was fatally defective in that it supplied 
no facts with the requisite specificity which would show 
why the Montana grants were improperly made, or were 
otherwise not in the public interest. There was nothing in 
the protest that promised to reveal any merit in Appel- 
lant’s position in a hearing. Appellant’s allegation that 
Montana was not a common carrier because it served only 
one subscriber was based on an erroneous legal concep- 
tion of common carriage. The proper test of common car- 
rier status depends on the holding out to the public to serve 
all who desire service and not on the number of persons 
actually served. Montana meets this test. In any event, 
the facts indicate that Montana has been, and is, serving 
more than one customer. The protest supplied no facts 
whatsoever to support a hearing on the issues set out in 
the protest. There was nothing to indicate how and in 
what respect Montana would or could compete with Appel- 
lant. Nor were there any facts to show why Appellant’s 
station could not continue operating after Montana’s facil- 
ity was placed in operation. Appellant did not supply 
either its present or estimated revenues; nor did it show 
to what extent such revenues would be affected by the Com- 
mission’s action. There was nothing, therefore, to support 
its allegation that it could not survive the challenged 
grants. In the absence of such allegations, and in the 
absence of any showing that other stations were forced 
out of business by a CATV customer of a common carrier 
like Montana, the Commission could not assume that the 
consequences alleged by Appellant would follow. 

Since Appellant’s petition for reconsideration did not 
supply any new reasons why the grant to Montana was 
not in the public interest, the petition was properly de- 
nied by the Commission. 
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ARGUMENT 


For the reasons set forth in Part A of our Counter State- 
ment of Jurisdiction, we believe that the Commission’s 
action of January 30, 1958 granting the Montana applica- 
tions is no longer appealable. Accordingly, the portion of 
Appellant’s argument (Br. 25-41) dealing with the merits 
of this action is not relevant to this appeal. Nevertheless, 
since Appellant devotes a major portion of its brief to the 
discussion of the merits of the Commission action, we feel 
constrained to refute its argument, notwithstanding our 
position as expressed above. 


l. THE COMMISSION PROPERLY GRANTED MONTANA'S APPLICATIONS 
FOR AN EXTENSION OF ITS COMMON CARRIER SYSTEM TO HELENA. 


The question is whether on the basis of the record then 
before it the Commission erred in granting Montana’s ap- 
plications without a hearing. Appellant claims (Br. 27) 
that the Commission acted on the basis of two legal prin- 
ciples: (1) that it was legally powerless to make its own 
determination whether to recognize Montana as a common 
carrier; and (2) that Appellant suffered no injury from 
the operation of Montana, but only from the operation of 
its customer and that ‘‘it would be arbitrary, capricious 
and discriminatory to give consideration to competitive ef- 
fects which appellant suffered from a customer of a com- 
mon carrier’’. There is nothing to indicate that the Com- 
mission based its action on these alleged principles. 


A. There Was no Issue Before the Commission When it Acted 
on the Montana Applications as to the Applicant’s Common 
Carrier Status. 


The status of Montana as a common carrier was for the 
first time questioned in the protest. This issue was not 
raised in the opposition to the applications. (R. 16-22) 
Accordingly, the issue was not before the Commission when 
the applications were considered. On the contrary, Ap- 
pellant’s opposition in effect conceded Montana’s common 
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carrier status. Was the Commission obliged to designate 
this question for a hearing at that time on its own motion; 
or was it an abuse of its discretion not to designate it for 
a hearing? The plain answer is that the Commission under 
no legal principle was required to order a hearing on this 
question: There was nothing before the Commission to put 
station could not continue operating after Montana’s facil- 
ity was placed in operation. Appellant did not supply 
either its present or estimated revenues; nor did it show 
to what extent such revenues would be affected by the Com- 
mission’s action. There was nothing, therefore, to support 
its allegation that it could not survive the challenged 
grants. In the absence of such allegations, and in the 
absence of any showing that other stations were forced 
out of business by a CATV customer of a common carrier 
like Montana, the Commission could not assume that the 
consequences alleged by Appellant would follow. 

Since Appellant’s petition for reconsideration did not 
supply any new reasons why the grant to Montana was 
not in the public interest, the petition was properly de- 
nied by the Commission. 
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carrier status. Was the Commission obliged to designate 
this question for a hearing at that time on its own motion; 
or was it an abuse of its discretion not to designate it for 
a hearing? The plain answer is that the Commission under 
no legal principle was required to order a hearing on this 
question: There was nothing before the Commission to put 
Montana’s common carrier status in issue. On the con- 
trary, all the information before the Commission pointed 
to the existence of such status. Montana was an existing 
common carrier. It served different customers in Kalispell 
and Missoula. It had applied for an extension of its ex- 
isting system to serve another customer at Helena. There 
was no basis therefore either in Appellant’s opposition or 
the facts otherwise within the Commission’s knowledge for 
ordering a hearing on the common carrier issue. And the 
Commission did not accept Montana at its own evaluation 
as a common carrier, as Appellant contends. (Br. 28) It 
had facts in its own records to make its own evaluation, 
and to sustain Montana’s. 


B. The Commission’s Recognition of Montana as a Common 
Carrier is Supported by Montana’s Operation. 


Appellant’s attack on Montana’s common carrier status 
is without foundation either in law or fact. Montana has 
been and is a bona fide communications common carrier. In 
order to facilitate the Court’s consideration of this highly 
important issue, we have attached hereto a map depicting 
the microwave system licensed to and operated by Mon- 
tana. It will be seen that Montana does not serve the 
Helena customer alone. It operates a radio system extend- 
ing 220 miles from Big Mountain, near Kalispell, to Me- 
Donald Pass, near Helena, Montana. The system consists 
of four transmitter sites. It serves four customers, three 
of whom are CATV systems. The fourth one is a television 
station in Kalispell. There is nothing in the record to indi- 
cate that these customers are not bona fide subscribers. 
Appellant goes outside the record to the testimony before 
the Senate Committee and the Staff Report to assert that 
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Montana is dominated by its Missoula subscriber. (Br. 34) 
The dubious reliability of such testimony clearly appears 
from the statement that the CATV furnished legal and 
technical counsel to Montana. The truth is that we have 
been representing Montana since its decision to enter the 
common carrier field early in 1956. We have never repre- 
sented a CATV. As for technical assistance, Montana 
Microwave retained an independent consulting engineer 
when it decided to extend its system to Helena. 

The fact that Montana Microwave serves a broadcast 
station in Kalispell effectively refutes any contention that 
CATV systems are the only possible subscribers; that there 
is no public to serve. This is the more significant in view 
of the recent amendment of Section 4.632(b) of the Com- 
mission’s rules, 1 R. R. 54.632(b), making television stations 
eligible for their own microwave relay facilities regardless 
of the availability of common carrier facilities. This fact 
that a broadcaster may prefer to subscribe to the service 
of a common carrier instead of establishing his own facili- 
ties parallels the experience in other communication fields. 
Thus, many businesses subscribe to the mobile radiotele- 
phone service offered by communication common carriers 
even though they are eligible for their own private mobile 
radio facilities under the Commission’s Rules. 


C. The Commission’s Recognition of Montana as a Common 
Carrier is Consistent with Duly Established Commission 
Policies. 

The Commission has long recognized that the offering 
of a common carrier can be limited to a particular special- 
ized kind of service. With specific reference to the micro- 
wave television relay service, the Commission announced 
in December of 1949 that it would consider applications by 
any qualified person for authority to operate microwave 
radio relay facilities for the purpose of furnishing intercity 
video transmission service on a common carrier basis. 
American Telephone and Telegraph Co., 5 R. R. 639, 
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663-664. And in a proceeding involving the provision of 
theatre television service, the Commission expressly held: 


‘We do not think the nature of such a service is 
changed by describing the carrier as “limited,” 
‘“<special,’? or ‘‘private.”? We recognize that the 
service to be supplied by the carrier here proposed is 
a theatre television service only, but the carrier will 
nevertheless be a common carrier and we see no reason 
why it should not be provided on frequencies already 
allocated to the common carrier services. 

‘‘There does not appear to be any provision in the 
Communications Act, or in the Commission’s Rules 
and Regulations which suggests that a common carrier 
whose public offering is so limited is not eligible to 
obtain a grant of license authority to use radio fre- 
quencies which have been allocated for common carrier 
use. The Commission’s allocation of frequencies to 
common carriers in the bands here involved sets forth 
no reservation or specification as to the nature or scope 
of the services which must be rendered thereon, other 
than to designate frequencies as available for fixed, or 
mobile operations. Nor does it appear from anything 
which was said in our reports of May 25, 1945 (pp. 
128-129) and February 20, 1948 (1 Pike & Fischer R. R. 
91:58) in Docket No. 6651, which proceeding was con- 
ducted for the purpose of re-allocating the available 
radio spectrum, that there was any intent on the part 
of the Commission to restrict the use of the common 
earrier frequencies to common carriers, such as, for 
example, the Bell System Telephone Companies and 
Western Union, who engage in furnishing a general- 
ized or comprehensive communication service consist- 
ing of several service classifications, as distinguished 
from common earriers whose offering may be re- 
stricted to a single class of communication service. On 
the other hand, the Commission has heretofore author- 
ized grants to specialized common carriers, e.g. Press 
Wireless, Inc., and various miscellaneous common car- 
riers offering domestic public land mobile service.”’ 
9 Pike & Fischer R. R. 1528, 1538-39. 


Consistent with the above principles the Commission, 
after full consideration, granted in 1954 authority for the 
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first ‘specialized common carrier microwave radio relay 
facilities’’ for the purpose of providing a means for relay- 
ing the television signals of Memphis, Tennessee, stations 
to the CATV systems in Kennett and Poplar Bluff, Mis- 
souri. Belknap & Associates, 10 R. R. 517. 

Effective September 4, 1956, the Commission promul- 
gated rules governing the licensing of common carrier 
microwave television relay systems on a regular basis.® 
These are the rules pursuant to which the grants to Mon- 
tana were made.’ Microwave frequencies are thus available 
through common carriers, to those persons who are not 
entitled under the Commission’s regulations to have their 
own private facilities. The CATV systems fall in this 
eategory. Television stations were in the same category 
until last Summer when the Commission amended Section 
4.632(b) of its rules. (Docket No. 11164, 17 R. R. 1621) 
Subscribing to a common carrier or obtaining one’s own 
facilities are the only two methods of securing the use of 
microwaves. Only the former method is open to CATV. 
Appellant, however, urges the Commission to deprive the 
CATV systems of the right every other member of the 
public has of becoming a subscriber of a common carrier. 
The flagrantly discriminatory nature of any such rule or 
policy is readily apparent. 

Carriers like Montana are not the only purveyors of 
common carrier service to the CATV systems. The Bell 
System companies are also engaged in such services. Of 
the 77 point-to-point microwave stations authorized by the 
Commission to bring TV service (via CATV systems) to 
79 communities, 15 are stations of Bell companies. Of the 
39 pending applications caught in the Docket 12443 
‘freeze’, 6 were filed by Bell companies. Federal Com- 
munications Commission, 24th Annual Report, p. 41. And 


8 The Belknap grant, for example, was made under the experimental 
rules of the Commission. 


9 In the Matter of Promulgation of Part 21, Rules Governing Domestic 
Public Radio Services, 8 R. R. 1553, 21 F. R. 4781. 
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the telephone companies compete for such facilities with 
the independent common carriers such as Montana. See 
Collier Electric Co., 15 R. R. 428a, where after a compara- 
tive hearing with the AT&T the Commission granted 
Collier’s application. 

Would Appellant maintain that a Bell System company 
serving a CATV is not a common carrier because it has 
only that one customer in the particular town? Suppose 
that Helena TV, Inc. had requested the Montain States 
Telephone Co. to furnish the facilities it desired, instead of 
asking Montana to do so? Would the Mountain States 
Telephone Co. cease being a common carrier because it had 
only one subscriber for this type of service in Helena; and 
could not hope to have another one there because KXLJ- 
TV has built its own intercity relay? Simply posing these 
questions revals the lack of merit in Appellant’s conten- 
tion. Montana, like the Mountain States Telephone Co., 
operates a communication system. On a smaller scale, of 
course. And of a specialized type approved by the Commis- 
sion. But on a common carrier basis nevertheless, since it 
offers to, and does, serve the public without discrimination. 

Montana entered the common carrier field because there 
was a demand for television relay service which was not 
being met by the telephone company. Montana’s applica- 
tions were granted because, among other things, they 
established that the proposed system would not duplicate 
existing facilities. (R.6) This is one of the conditions that 
must be met before such facilities are licensed. See 
Belknap & Associates, supra, at p. 518. Unless Montana 
were licensed, the public, including a TV station, would be 
left without service it wanted. A refusal to license such 
specialized carriers as Montana would leave this field of 
communications to the Bell companies by default. It would 
foster a monopoly of television relay common carrier com- 
muncations. This is the result the Commission desired to, 
and should, avoid. In the AT&T case, supra, the Commis- 
sion emphasized that it did not intend to restrict the inter- 
city video relaying to a single carrier; and determined, 
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therefore, that it would accept applications from any quali- 
fied person. (6 R. R. at p. 663) Yet, the course Appellant 
urges would concentrate this business in a single com- 
pany—the AT&T and its affiliated Bell companies. That 
such concentration would not be in the public interest has 
already been decided by the Commission. This decision 
should not be overturned lightly. 

Radio Dispatch Service, 16 R. R. 709, cited by Appellant 
for the proposition that the Commission should have ex- 
amined into the bona fide nature of Montana’s ‘‘holding 
out’? is not in point. This case involved a renewal of a 
common carrier license. It arose under a rule which pro- 
vides that common carriers rendering mobile communica- 
tions service must show in their renewal applications that 
during the preceding license period they were serving at 
least an average of 50% of the mobile units of public sub- 
scribers, as distinguished from those used in their own 
business or a business directly or indirectly controlled by 
them. Section 21.511(a); 1B. R. 71.511(a). It appeared 
on the face of the renewal application of Radio Dispatch 
Service that it had not met this fifty-fifty ratio during the 
preceding license period. A hearing was therefore held 
to determine whether a renewal of the license would be in 
the public interest, notwithstanding the failure to achieve 
the prescribed ratio. 

The initial finding that Montana is a common carrier is 
not, of course, forever binding on the Commission. This is 
clear from Collier Electric Co., 14 R. R. 848. In that case 
the competing applicant for microwave facilities to serve 
CATV, the American Telephone and Telegraph Company, 
questioned the bona fide nature of Collier’s common carrier 
status since two of the three subscribers Collier proposed 
to serve were owned by it. The Commission, however, held 
that this was no bar to Collier’s common carrier status 
since it has assumed ‘‘all the legal burdens and obligations 
aceruing to such status’’. The Commission noted, however, 
that this holding is without prejudice to any future re- 
examination of Collier’s status: ‘‘Thus, for example, at 
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some reasonable future date the Commission might ascer- 
tain what, if any, public service Collier has rendered or is 
then rendering and determine whether there is a continuing 
need for either its holding out as a common carrier or its 
operation as a common carrier’’® After a comparative 
hearing as to the question of need for one or two facilities, 
Collier was awarded the grant. Collier Electric Co., 15 
R. R. 428a. 


D. The Commission’s Recognition of Montana as a Common 
Carrier is Consistent with and Supported by the Criteria of 
Common Carriage Established by the Courts and the Inter- 
state Commerce Commission. 


Appellant cites numerous cases in support of its argu- 
ment that Montana is not a common carrier. None of these 
eases refute Montana’s common carrier status. The legal 
criteria of common carriage have been set out by the 
Supreme Court in the Tap Line Cases, 234 U. S. 1, which 
involve the question of whether certain industrial railroads 
were common carriers. The Court said: 


“‘It is insisted that these roads are not carriers 
because the most of their traffic is in their own logs and 
lumber, and that only a small part of the traffic carried 
is the property of others. But this conclusion loses 
sight of the principle that the extent to which a rail- 
road is in fact used does not determine the fact 
whether it is or is not a common carrier. It is the right 
of the public to use the road’s facilities and to demand 
service of it, rather than the extent of its business, 
which is the real criterion determinative of its char- 
acter.’’ (Emphasis added) 


Thus the ultimate test of common carriage is the right of 
the public to use the carrier’s facilities and to demand 
service. As a concomitant of this right a common carrier 


10 This is the policy the Commission has been following. See, for example, 
the Commission’s reply to certain questions of the Senate Interstate and 
Foreign Commerce Committee set out in the Supplement hereto, infra, p. 52. 
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to be entitled to this status must hold itself out to the public 
as offering service to all upon reasonable demand. The 
Interstate Commerce Commission has, of course, recog- 
nized these principles and they are expressed in the cases 
cited by Appellant, e.g., Second Industrial Railways Case, 
34 I. ©. C. 596; Transportation Activities of Midwest 
Transfer Company, 49 M. C. C. 383; Ace Trucking Com- 
pany, 32 M. C. C. 793. Both of the latter cases emphasize 
that a public holding out is the ultimate and fundamental 
earmark of common carriage. 

Montana meets this ultimate test. It holds its facilities 
available to all who desire the type of microwave relay 
service it offers. It has four subscribers—one of them a 
television station. Thus, Montana holds itself out to serve, 
and does serve, the two segments of the public which, in the 
nature of the service it offers, may be expected to be its 
subscribers—the CATV systems and a broadcast station. 
That this type of offering is fully consistent with common 
carriage has been established by the Commission in the 
AT&T case, the Theater Television proceeding and the 
Collier cases, supra. Appellant has supplied nothing to 
refute Montana’s ‘‘holding out’’ to the public. It has at- 
tempted to cast doubt on this matter by referring to the 
self-serving testimony of certain broadcasters before the 
Senate Committee which asserted an identity between 
Montana and its CATV subscribers. But this Court cannot 
accept such testimony as a basis for its decision. Appel- 
lant’s contention that the leasing of the equipment for the 
Helena extension from Helena TV, Inc., the subscriber in 
that city, defeats Montana’s common carrier status is 
without merit. The Supreme Court in Hairston v. Danville 
and W. R. Company 208, U. S. 598 had this to say at page 
608 with respect to a similar contention: 


‘<The uses for which the track was desired are not 
the less public because the motive which dictated its 
location over this particular land was to reach a private 
industry, or because the proprietors of that imdustry 
contributed in any way to the cost.’’ (Emphasis 
added) 
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The Commission, therefore, in passing upon the applica- 
tions here under consideration was fully justified in recog- 
nizing Montana’s continued common earrier status. A 
status which was established nearly two years before the 
Helena extension applications were granted, without any- 
one’s objection; and at a time when no objection to such 
status was before the Commission when it was considering 
the extension applications. 

The Interstate Commerce Commission cases relied on 
offer little comfort to Appellant. 4. 7. é S. F. Ry. Co. v. 
Kansas City Stockyards Co., 33 I. C. C. 92, is cited for the 
proposition that a ‘‘holding out’’ must be genuine, and 
cannot be so classed where there is no reasonable expect- 
ancy that anyone will utilize the services. In this case, the 
stockyard company owned the tracks, but no moving cars. 
It contended that it was a common carrier railroad making 
trackage and switching charges to the other railroads using 
its switching facilities. Such charges would be lawful if 
made between common carriers. The I. C. C. found that 


the Stockyards real purpose was to secure compensation 
for the use of its tracks by the other railroads, and that it 
held itself out to transport cars solely to impose a trackage 
charge. The I. C. C. concluded that this ‘‘holding out’’ was 
not genuine, stating: 


‘<The principal test of common carriage is whether 
there is a bona fide holding out corresponding with the 
ability to carry for hire.”’ 


Montana Microwave meets this test, as attested by its 
CATV and broadcast subscribers. The fact that it does 
serve both types of users indicates that Montana has a 
reasonable expectancy that its service will be utilized by 
the public. 

Inland Railway Company, 78 I. C. C. 59, is cited for the 
proposition that unless there is some appreciable use of 
the railroad by the public the ‘‘holding out’’ of the carry- 
ing for all is ‘‘merely an empty form”’. Montana service, 
as depicted in the map appearing at page 16, supra, clearly 
shows an appreciable use by the public. The Second In- 
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dustrial Railways Case, 34 I. C. C. 596 merely stands for 
the principle that each case of the 47 plant railroads in- 
volved must be considered on its own merits. In so doing 
the Commission applied the test prescribed in the Tap Line 
Cases, supra. Naturally, where there is no public to serve, 
or where the public cannot avail itself of the line of rail- 
road, the ‘‘holding out’’ is not genuine. In the case at bar, 
however, there is clearly public to be served. Even Appel- 
lant does not go so far as to assert that the CATV operator 
and the Kalispell broadcast station are not members of 
the public. 

The Second Industrial Railways Case, supra, was a 
sequel to the First Industrial Railways Case, 29 I. C. C. 
212. These cases were the outgrowth of the development of 
the steel and iron industry. This industry was a large user 
of railroad facilities. The large plants owned railroad 
facilities primarily for plant use. Under the compulsion of 
the large traffic of these users, the railroads had been 
forced by the industries to extend their service beyond the 
interchange tracks. Thus, the railroads were performing 
within the plants service for the industries without charge 
in addition to the rates. In other cases they were paying 
the industries an allowance for doing the service within the 
plants for themselves, with their own facilities. The ques- 
tion was whether these practices were unlawful rebates or 
gave undue or unreasonable preference to the industries so 
favored to the prejudice of the other shippers in the same 
line of business. If the industrial railroads were not com- 
mon carriers, the allowances and benefits paid by the rail- 
roads were clearly unlawful rebates and preferences. The 
L C. C. found that, in general, these industrial railroads * 


11In order to obtain such advantages it was customary for a plant 
railroad to be incorporated into a railroad company. In all cases there 
was a practical identity in the ownership of the plant railway and the 
plant. Where the plant did not adjoin the line carrier, the industrial 
railroad usually extended its rails to the trunk line. “When the plant 
tracks were taken over by the incorporated plant railroad the tracks of 
the latter were extended around the plant in such manner as to exclude 
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were created solely for obtaining the described advantages. 
Also, the record showed that generally speaking outside 
business was not solicited but, on the contrary, was dis- 
couraged. 29 I. C. C. at page 228. Montana, unlike these 
plant railroads, actively solicits business. Appellant knows 
that full well. For Montana solicited its patronage. (Br. 
11) 

In the Lake Terminal Case, 50 I. C. C. 489, the I. C. C. 
denied common carrier status on the basis of a finding that 
the railroad’s ‘‘tracks are not only completely enveloped 
by the plant, but are enclosed within a plant fence . . .; the 
industry is thus securely protected from any demand upon 
its plant railways by the public for a service of transporta- 
tion’. Bell Coal and Nav. Co. Application, 223, I. C. C. 433, 
Appellant claims, presents a problem similar to that which 
confronts the Federal Communications Commission in this 
case. A review of this case does not, however, support this 
analogy. The Bell Coal Company applied for a certificate 
of public convenience and necessity covering operations as 
a common carrier on the Tradewaters and Ohio Rivers. 
Applicant specified certain points on these rivers, to estab- 
lish barge-rail through rates only, where coal might be 
offered for water-rail transportation in barge load quanti- 
ties. Applicant, who was engaged in the mining of coal, 
represented that most of the traffic would consist of its own 
coal. But the facilities would be accessible to several small 
coal mines within a radius of three or four miles. However, 
it appeared that these mines were equally accesible to rail 
stations and there was no showing that they would use the 
proposed water-rail service. Also, applicant had no ter- 
minal facilities at many of the points of origin and had 
made no arrangements therefor. The I. C. C. denied the 


OR 
the trunk lines from direct access to the plant except over the rails of 
the newly incorporated industrial railroad. The result is an apparent 
intermediate service by the Industrial railroad between the plant and 
the line carrier, on the basis of which the plant railroad exacts com- 
pensation, not from the industry, but out of the rate of the line carrier”. 
(29 I. C. C. at pages, 221, 222) 
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application primarily because of a failure to show a need 
for the proposed service. Thus, the I. C. C. said at page 
436: 


‘‘urthermore, even though no question as to appli- 
eant’s common carrier status were involved, ‘public 
convenience and necessity’ contemplates a definite 
public demand which is not here shown to exist.”’ 


As to Appellant’s common carrier status, the I. C. C. held 
as follows: 


‘‘As applicant specifically states that it does not in- 
tend to operate as a common carrier for all-water 
movements between the designated river points, that 
circumstance alone would require denial of the appli- 
cation as presented.”’ 


E. Section 202 of the Communications Act and the Basic Tenets 
of the Law of Common Carriage Would Make it Unlawful 
for the Commission to Deny Montana’s Applications Because 
Montana Proposed to Serve a CATV System. 


As to the second legal principle attributed to the Com- 
mission as a basis for granting the applications of Mon- 
tana, (Br. 27) Appellant has misconstrued the Commis- 
sion’s rationale. The Commission did not hold in Inter- 
mountain Microwave, supra, that it would be arbitrary and 
discriminatory to give consideration to the competitive 
effect which a television (or a translator) station suffered 
from a customer of a common carrier. The Commission 
held only that it would be arbitrary, capricious and dis- 
criminatory to single out for special consideration and 
denial only those common carrier applications where (1) 
new construction is involved, (2) such new construction is 
specifically for the purpose of providing a service to the 
public, and (3) the initial or sole user availing himself of 
service is a community television distribution system. 
Thus, the Commission has recognized that what Hill 
County asked it to do in respect to the Intermountain ap- 
plications, and Appellant in respect to the Montana appli- 
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cations, would, in the circumstances, be arbitrary and 
discriminatory. For these parties asked the Commission to 
protect them by denying to a particular class of custo- 
mers—CATV—the right to subscribe to the service of a 
common carrier. 

This would be the rankest kind of discrimination the 
Commission could order. For it urges the Commission to 
order a carrier to practice the very type of discrimination 
prohibited by Section 202 of the Communications Act. 

The Intermountain opinion, supra, clearly shows that 
the Commission fully realized the difficulty of the problem 
with which it was faced. (See paragraph 7 of the Opinion 
and footnote 2 thereof, 16 R. R. 736) On the one hand 
there was its duty to the broadcast service; on the other the 
duty to the common carrier service and the stern injunc- 
tion of Section 202. The first mentioned duty may seem 
paramount to Appellant. But the Commission, even apart 
from Section 202, must be mindful of the purposes for 
which it has been created: ‘‘. . . to make available, so 
far as possible, to all the people of the United States a 
rapid, efficient, nation-wide, and world-wide wire and radio- 
communication service with adequate facilities at reason- 
able charges .. .”’ Section 1 of the Communications Act. 
And the duty to encourage the larger and more effective 
use of radio in the public interest (Sec. 303(g¢) of the Com- 
munications Act), is not, as Appellant seems to think (Br. 
37), limited to the television service. It includes the com- 
mon carrier services as well; and all the public which uses 
such services—including the public whose one business, 
CATV, should, under Appellant’s view, be barred com- 
pletely from any access to microwave radio. It is un- 
doubtedly for these reasons that the Commission was con- 
strained to express in the Notice of Inquiry in Docket 
12443 a grave doubt as to the propriety of prohibiting 
common carriers from serving CATV systems. (1 R. R. 
53:584, quoted at p. 10, supra) 
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Appellant contends (Br. 35 et seq) that the Commission 
erred in granting the Montana applications, even if Ap- 
pellant was a common carrier; and that it could not con- 
sider the economic effect of the grants on Appellant or 
the public served by it. Appellant again misinterprets the 
holding in the Intermountain Microwave case, supra, and 
the rationale on which the grant of the Montana applica- 
tions was based. The Intermountain decision and the 
grants the same day to Montana were based on a finding 
that Hill County’s and Appellant’s allegations of injuries 
to the public were ‘‘too speculative to form the basis of 
any rationale judgment”’. Intermountain Microwave, supra. 

The Commission was clearly right in rejecting Hill 
County’s and Appellant’s opposition (R. 16-22) to the re- 
spective applications involved. Appellant supplied no facts 
to show how it would be injured. It only raised a broad 
policy question without offering any legal basis for its 
solution. For the Commission was asked to use its com- 
mon carrier regulatory power to regulate the CATV sys- 
tems; and in the process to require unlawful and unreason- 
able discrimination in the rendition of common carrier 
service. Thus, the cases cited by Appellant (Br. 36) for 
the view that economic injury to a licensee can be relevant 
to the issue of public interest, are not here applicable.” 
These cases involved competition between broadcast sta- 
tions and a claim of economic injury inflicted by one broad- 
cast station on another. For the same reason the transpor- 
tation and Federal Power Commission cases cited by 
Appellant (Br. 39-40) are not helpful either. These cases 
involved competition between different modes of trans- 
portation, or different power sources. No such issue was 
involved here. <A television station is not in competition, 


12 Federal Communications Commission v. Sanders Brothers, 309 U. S. 
470; Carroll Broadcasting Company v. Federal Communications Commis- 
sion, ......---- U. S. App. D. C. -..... , 259 F. 2d 440; Colorado Radio 
Corporation v. Federal Communications Commission, 73 U. S. App. D. C. 
225, 118 F. 2d 24; Tri-State Broadcasting Company v. Federal Com- 
munications Commission, 68 U. S. App. D. C. 292, 107 F. 2d 956. 
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in any real sense, with a communication common carrier.” 
Hence, the scope of the public interest issue is not the same 
in television and common carrier licensing proceedings. 
In the latter case, the primary question is one of need for 
the proposed facility, See Collier Electric Co., 14 R. R. S48. 
In determining such need, it would be discriminatory to 
base the grant or denial on which of two, or more, lawful 
businesses proposes to use the common carrier facilities. 

What the Commission was faced with in the instant case, 
was competition between a CATV system and a television 
station. The CATV’s competitive position was enhanced 
by a service provided by a common carrier obligated to 
serve the public without discrimination. This service was 
equally available to the television station. No one denies 
that such TV-CATV competition is an economic reality. 
Nor can it be denied that it poses a difficult problem for the 
Commission. It may be that in some cases a.CATV served 
by a common carrier such as Montana may drive a local 
television station out of business. In other cases, a local 
station may cut into the CATV’s market and perhaps 
destroy it. But the way to deal with this problem is to 
face it squarely in the area where the competition occurs, 
i.e., CATV vis-a-vis broadcast station. Nothing can be 
solved by approaching the problem indirectly, as Appellant 
urges, and regulating CATV by depriving it, in violation 
of law, of the right to subscribe to a common carrier service 
through a denial of a common carrier license proposing to 
render such service. 

Congress has recognized that common carriers and broad- 
casting require different types of regulations. It has ac- 
cordingly adopted two separate titles of the Communica- 
tions Act, Title II and Title III, applicable to the common 
carrier and broadeast services, respectively. Thus, there 
is a clear dichotomy between common carrier and broadcast 
regulations. Different philosophies apply to each field. 


13 Appellant alleged such competition in its protest (R. 58), but it 
did not show how it would, or could, come about. 
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Broadcasting is a field of free competition. The common 
carrier field is one of regulated monopoly. These basic 
differences were expressly recognized by the Supreme 
Court in the Sanders case, supra. These are the reasons 
why the cases dealing with competition among broadcast 
stations are not helpful to the determination of the extent 
to which the Commission was required to take into account 
an alleged injury to a television station from a CATV op- 
eration to be served by a proposed common carrier micro- 
wave relay. 

The real difficulty with the approach urged by Appellant 
is that the Commission would have to order, or aid and abet, 
discrimination by a common carrier. Assume that Montana 
when applying for the Helena extension, also applied for 
authority to serve a broadcast station in Billings. Assume 
further that the service to the Billings broadcaster can be 
accomplished by a drop-off from the McDonald Pass site, 
which is also necessary to serve Helena. Assume still 
further that both subscribers require such service—an en- 
tirely reasonable assumption since a broadcast station is 
served at Kalispell. In passing on the applications for this 
microwave system the Commission, under Appellant’s 
theory, would be required to deny the one proposing to 
serve Helena, while granting the portion proposing to 
serve the Billings, Montana broadcaster. This is the very 
type of discrimination which a common carrier is expressly 
prohibited from practicing under Section 202 of the Com- 
munications Act on the pain of the penalties provided 
therein. A fortiori, therefore, the Commission could not 
require a common carrier to practice such discrimination. 
It requires no extensive citation of authority to show that 
such discrimination is repugnant to the common carrier 


14 The Court said: “In contradistinction to communications by tele- 
phone and telegraph, which the Communications Act recognizes as a 
common carrier activity and regulates accordingly in analogy to the 
regulation of rail and other carriers by the Interstate Commerce Com- 
mission, the Act recognizes that broadcasters are not common carriers 
and are not to be dealt with as such.” (footnotes omitted.) 
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regulatory field. The Industrial Railway cases, supra, 
dealt with just such discrimination—a preferred treatment 
for a certain category of subscribers. In those cases the 
preferred customers were the large industrial plants. In 
the case at bar, the preferred customers would be the broad- 
east stations. The Supreme Court said with reference to 
the issue of discrimination in the railroad field that ‘‘the 
function of a railroad is merely to transport, and it was 
not contemplated that the railroad should be concerned 
with what happens before or after transportation”’. Inter- 
state Commerce Commission v. Delaware L. & W. Railway 
Company, 220 U. S. 235. The Court further held that a 
earrier can not look beyond the goods tendered to it for 
transportation ‘‘to the ownership of the shipment”’ as the 
basis of determining the established rates. But this is what 
Appellant wants the Commission to require common car- 
riers such as Montana to do—to determine whether the 
signal to be transported by its facilities is thereafter dis- 
tributed locally by a CATV system or a television station. 
If local distribution is accomplished by the former, the 
entire service is to be denied. In considering Appellant’s 
argument, the admonition of the Supreme Court in Inter- 
state Commerce Commission v. Baltimore & Ohio Railway 
Company, 225 U. S. 326 is particularly apposite. This case 
involved the validity of an I. C. C. order holding unlawful 
tariffs giving lower rates to coal shipped by other railroads 
for their own use. In upholding the I. C. C. the Court said: 


‘<<Once depart from the clear directness of what re- 
lates to the carriage only and we may let in considera- 
tions which may become a cover for preferences. May 
a carrier look beyond the service it is called upon to 
render to the attitude and interest of the shippers 
before, or their attitude and interest after transporta- 
tion? It must be kept in mind that it is not the relation 
of one railroad to another with which we have any 
concern, but the relation of a railroad to its patrons, 
who are entitled to equality of charges.”’ 
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But this is precisely what Appellant wants this Court to 
sanction: Let in considerations which may become a cover 
for preferences—preferences for television stations, the 
business in which Appellant is engaged. It is clear, there- 
fore, that in the common carrier field the Commission’s 
concern is with the need for service—not the subscriber’s 
lawful business. Cf. Louisville & Nashville Railroad Co. 
v. Cook Brewing Co., 223 U. S. 70. 


F. It Would be Unlawful for the Commission to use its Power to 
License Common Carriers for the Purpose of Regulating 
CATV. 


The Commission has concluded that it does not possess 
regulatory jurisdiction over CATV systems. Frontier 
Broadcasting Co. v. Collier, 16 R. R. 1005. A petition for 
reconsideration of this decision is pending. Also, the very 
issue decided in that case is being considered in Docket No. 
12443. Nevertheless, the Commission’s holding in that case 
is the final word on the subject at this time. Yet, Appel- 
lant’s argument, if adopted, would have the effect of having 
the Commission do indirectly what it has declined to do 
directly—to regulate CATV. Apart from the unlawful dis- 
crimination discussed supra, which would be inherent in 
such indirect regulation, the Commission’s regulatory 
power cannot, in any event, be used to accomplish an 
ulterior purpose. Just as a State regulatory body cannot 
assume the management of a telephone company under the 
guise of rate making, so too the Commission may not under 
the guise of licensing regulate the CATV business. See 
New England Telephone and Telegraph Company v. De- 
partment of Public Utilities, 327 Mass. 81, 97 N. W. 2d 509, 
514, Similarly, it has been held by the Supreme Court that 
the telephone companies may not, in the guise of regulating 
the communications service, also regulate the hotel or 
apartment house, or any other business. Ambassador v. 
United States, 325 U. S. 317. But this is precisely what 
common carriers such as Montana would be doing under 
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Appellant’s theory. See also Philco Corporation v. Amert- 
can Telephone and Telegraph Company, 80 F. Supp. 397." 

In view of the foregoing, it was eminently reasonable for 
the Commission to determine that Appellant’s opposition 
to the Montana applications did not warrant designating 
them for hearing. The Commission’s right to consider such 
petitions upon the pleadings and without first holding an 
evidentiary hearing has been specifically upheld by the 
Supreme Court in Federal Communications Commission V. 
WJR, the Goodwill Station, 337 U. S. 26. 


IL THE COMMISSION PROPERLY DENIED APPELLANT'S PETITION FOR A 
STAY OF THE EFFECTIVENESS OF MONTANA'S AUTHORIZATIONS 
AND SUSPENSION OF THE SERVICE TESTS. 


As indicated in our Counter Statement of Jurisdiction, 
we do not believe that the Commission’s Order denying 
Appellant’s request for a stay of the effectiveness of Mon- 
tana’s authorizations and suspension of the service tests 
is reviewable under Section 402(b). In the event, however, 
that the Court decides that it has jurisdiction to review 
this Order, we submit that Appellant’s petition was prop- 
erly denied. To the extent that the Commission denied the 
petition for failure to establish irreparable injury, this 
portion of the Commission’s Order has been upheld, im- 
plicitly at least, when this Court denied Appellant’s Motion 
for Stay and Temporary Relief on January 30, 1959. 

Appellant argues that a refusal to stay the effectiveness 
of Montana’s authorizations was arbitrary and capricious 
in light of the pendency of the proceeding in Docket No. 
12443. (Br. 41-44) But the Commission is not required to 
stop its adjudicatory or licensing proceedings pending the 


15 This was an action to enjoin enforcement of AT&T tariffs. The 
Court in discussing the well known doctrine that the question of rea- 
sonableness of an established tariff must in the first instance be ad- 
dressed to the Commission, gave certain examples when such question 
could be first presented to the Court. These examples concern certain 
cases of illegality. One of them was “where the regulation has been 
adopted to serve a purpose, having nothing to do with the utility’s busi- 
ness or services”. 
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outcome of such a proceeding. Just as WJR ‘‘had no 
vested right in the ‘supposititious eventualities’ that the 
Commission at some indeterminate time might modify its 
rules governing clear channel stations”’, so this Appellant 
has no vested right in the ‘‘supposititious eventualities”’ 
that the Commission might change its present policies rela- 
tive to CATVs and common carriers serving them. Federal 
Communications Commission v. WJR, The Goodwill Sta- 
tion, supra. In fact, Appellant’s case here is even weaker 
than WJR’s. For Docket No. 12443 is not a rule making 
proceeding; the clear channel proceeding was. Docket 
12443 is only an investigation into certain problems with 
which the Commission is faced. This investigation may or 
may not result in a rule making proceeding. But, apart 
from any distinction between a rule making proceeding and 
a notice of inquiry, this Court has consistently followed 
the WJR case, supra, in upholding the Commission’s re- 
fusal to stop its adjudicatory processes, pending the out- 
come of proposed rule making. Coastal Bend Television 
Co. v. Federal Communications Commission, 98 U. S. App. 
D. C. 251, 234, F. 2d 686; Gerico Investment Company v. 
Federal Communications Commission, 103 U.S. App. D. C. 

, 255, F. 2d 893; Jacksonville Journal Co. v. Federal 
Communications Commission, 101 U. 8S. App. D. C. 12, 746 
F. 2d 699. 

The Jacksonville Journal case, supra, presents a rather 
closely analogous situation to the Appellant’s contention 
that Montana’s construction permits should be stayed 
pending the outcome of Dccket No. 12443. For in that case, 
it was urged that Jacksonville, Florida should be deinter- 
mixed because it was in the same situation as the 13 
markets where the Commission had proposed deintermix- 
ture. The appellant in that case filed a petition with the 
Commission for such deintermixture; and asked to condi- 
tion the grant to the Florida-Georgia TV Co. so as to 
prohibit commencement of commercial operation until after 
a final order in the rule making proceeding to be instituted 
pursuant to appellant’s petition. The Commission denied 
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the requests when it granted the construction permit. This 
Court said: 


‘‘The Commission deemed it desirable to refrain 
pending the conclusion of the hearings (rule making), 
from any action which would be contrary to or incon- 
sistent with the contemplated solutions. It accordingly 
attached appropriate conditions to new grants of VHF 
licenses in those areas where a VHF channel would be 
deleted under the notice of proposed rule-making. No 
such tentative or preliminary conclusions had been 
reached by the Commission with respect to the Jack- 
sonville area... True, it may be that the Commission 
will . . . decide to hold a separate rule-making pro- 
ceeding for the Jacksonville area ... But under all 
circumstances here we are unable to conclude that the 
Commission has been arbitrary or capricious in refus- 
ing to stay or condition its grant to intervenor, made 
pursuant to its established procedures.”’ 


So here it cannot be said that the Commission has been 
arbitrary or capricious in refusing to stay its grants to 


Montana, made pursuant to the established common carrier 
procedures. In the Gerico case, supra, this Court made the 
following comment which is highly pertinent to the instant 
case: 


‘When Gerico was licensed, however, there was no 
provision in any Commission rule which could be said 
to have read into Gerico’s license a guarantee of finan- 
cial success or protection from economic injury, or 
which deterred the Commission from authorizing sta- 
tion operation on a channel previously duly allocated, 
as was VHF Channel 10 at Miami.’’ 


Nor is there now any rule which would guarantee to Ap- 
pellant, protection from the economic consequences of 
authorizing a common carrier station on the frequencies 
available for common carrier communications and pursuant 
to established rules. 
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I. THE COMMISSION PROPERLY DENIED APPELLANT'S PROTEST FOR 
FAILURE TO SPECIFY WITH PARTICULARITY THE FACTS SHOWING 
THAT THE GRANTS WERE IMPROPERLY MADE OR WOULD OTHER- 
WISE NOT BE IN THE PUBLIC INTEREST. 


Section 309(c) of the Communications Act specifically 
requires that any protest to a grant without hearing ‘‘shall 
specify with particularity the facts relied upon by the 
Protestant as showing that the grant was improperly made 
or would otherwise not be in the public interest’’..* The 
Commission is required to make a finding whether the 
protest meets this standard. Only if it does, must the 
protested applications be designated for hearing. Here the 
Commission found that Appellant’s protest was fatally 
defective because it did not specify with particularity the 
facts showing that the grants to Montana were improperly 
made or would otherwise not be in the public interest. For 
this reason the Commission held that the protest did not 
warrant designation of Montana’s applications for hearing. 
We respectfully submit that the Commission’s decision on 
this issue was correct and is supported by both Federal 
Broadcasting System cases. 

In the first case, Federal Broadcasting System, Inc, v. 
Federal Communications Commission, 96 U. S. App. D. C. 
260, 225 F. 2d 560, the Court said: 

“‘Tt is clear from a reading of the statute and its 
history, that Congress sought to require one protesting 
a unilateral grant by the Commission to show in some 
detail the factual basis of his grievances. Generalized 
objections are obviously insufficient under the statute, 
without some specilication of events and circum- 
stances. ’’ 


In the second case, Federal Broadcasting System, Inc. v. 
Federal Communications Commission, 97 U. S. App. D. C. 
293, 231 F. 2d 246, this Court admonished the Commission 
to approach the specificity matter in this light: 


16 The pertinent portion of Section 309(c) is set forth at page 20 of 
Appellant’s brief. 
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16 The pertinent portion of Section 309(c) is set forth at page 20 of 
Appellant’s brief. 
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‘<Only if it is clear from the face of the protest, 
taking all the protestant’s allegations as true, that 
there is no real merit in protestant’s position or sub- 
stantial possibility that a hearing will reveal merit, 
should the protest be rejected without a hearing.’’ 


We will show below that under the above standards the 
Commission was justified in rejecting the protest without 
a hearing. 


A. The Common Carrier Question 


Appellant sought to have Montana’s applications desig- 
nated for hearing on eight issues (R. 63-64) In substance, 
however, the issues reduce themselves to three: (1) The 
common carrier issue (R. 63, issue No. 4); (2) the economic 
injury issue (R. 63, 64, issues 1, 2, 3, 5, 7, and 8); and the 
issue of the relationship between Montana and CATV. (R. 
63, issue No. 6). 

Appellant sought to raise the common carrier question 
in the following allegation: 


‘““KXLJ-TV denies that Montana Microwave is a 
common carrier in any true sense, since it would serve 
but one customer; and asserts that any ‘common car- 
rier’ obligations to the public with respect to said 
operation would be purely fictional.”’ 


There is nothing in the protest to explain why a common 
carrier serving one customer is not a common carrier. 
Nor are there any facts supplied in support of the allega- 
tion that Montana’s obligation to the public would be 
‘‘purely fictional’’. In these circumstances the Commis- 
sion’s task was to determine the soundness of Appellant’s 
legal assertion that a common carrier, to be entitled to that 
status, must serve more than one customer. The Commis- 


17 An analysis of Appellant’s protest is made somewhat more difficult 
by its failure to label the allegations pertaining to standing separately, 
and to state separately the facts and reasons showing why the grants 
were improperly made. All allegations are intermixed; and argumen- 
tative matters are interspersed among them. See Section 1.193(a) and 
(b) of the Commission’s Rules. 
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sion did so and concluded that this assertion is ‘‘a legal 
non sequitur’’. The Commission then proceeded to observe 
that the proper test of common carrier status depends upon 
a public holding out; and that there was no allegation in 
the protest claiming, or supporting, Montana’s failure to 
meet this test.1* The Commission’s test is the correct one. 
The criteria which establish common carriage are discussed 
at pages 17-27, supra. The facts supporting Montana’s 
common carrier status are likewise set out in that portion 
of the brief, together with the map of its facilities appear- 
ing at page 16, supra. Here, it is sufficient to add that 
Montana has assumed an obligation to carry for others; 
and the public has the right to call on it for service. Mon- 
tana discharges this obligation, thereby meeting the test of 
common carriage. See Michigan Public Utilities Commis- 
sion v. Duke, 266 U. S. 570, 576; McKay v. Public Utilities 
Commission, 104 Colo. 402, 91 P. 2d 965, 972. That the 
service is offered to a limited portion of the public does 
not detract from Montana’s common carrier status so long 
as it holds itself out, as it does, to serve all within this 
class. Garner v. Pennsylvania Public Utilities Commission, 
177 Pa. Super. 439, 110 A. 2d 907, 912. The same Pennsy]l- 
vania Court has observed that the common carrier char- 
acter of a business does not depend upon the number of 
persons by whom it is used, ‘‘but upon whether or not it is 
open to the public who may require it, to the extent of its 
capacity; and the fact that only a limited number of per- 
sons may have occasion to use it does not make of it a 
private undertaking if the public generally has a right to 
such use’’. Phillips v. Public Utilities Commission, 127 Pa. 
Super. 341, 191 A. 641. It is clear, therefore, that the Com- 
mission was fully warranted in concluding that Protest- 


18 {t should be noted that the allegation that Montana serves but one 
customer was factually incorrect also. Montana was then operating a 
system serving two CATV subscribers in Kalispell and Missoula and a 
broadcast station in Kalispell. The Commission’s decision, however, did 
not rest on these facts; but only on the legal inadequacy of Appellant’s 
allegation attacking Montana’s common carrier status. 
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ant’s allegation as to the common carrier issue was without 
merit and that a hearing could not possibly reveal any 
merit therein.?® 


B. The Economic Injury Question 


The second issue upon which Appellant sought a hearing 
was a claim that it would be economically injured by the 
Commission’s action. Because of this alleged economic in- 
jury, Appellant asked the Commission to determine in a 
hearing whether the Montana grants would eliminate 
KXLJ-TV; what effect they would have on its service; and 
on its continued operation; whether they would assist a 
preferred competitor in establishing unequal competition; 
and whether the advertising potential of Helena is sufficient 
to enable KXLJ-TV to continue or would compel it to cease 
operations. This is the substance of issues 1, 2, 3, 5, 7 and 8 
of Appellant’s protest. But there are no facts in the pro- 
test which would put flesh on the bones of these issues. 


(1) The facts alleged in the protest fail to show any competition 
between Montana and Appellant. 

Appellant’s protest alleges competition between it and 
Montana. But no facts are given to support this allegation. 
The following allegations of competition are made: ‘‘. . . 
KXLJ-TV is confronted with unfair, ruinous and unsur- 
mountable competition from a competitor which purports 
to be a common carrier for hire without obligation to ad- 
here to the established and detailed scheme of regulatory 
control to which television licensees are subject’’ (R. 58) ; 
‘<The result of the Commission’s grants of these Montana 
Microwave applications is to aid this preferred competitor 
in establishing this type of unequal competition which can 
only be destructive of free local broadcasting and the Com- 


19 In its brief Appellant cites certain testimony before a Senate Com- 
mittee purporting to show an identity between Montana and its Missoula 
and Kalispell subscribers. No such allegations were made in the pro- 
test; and there was nothing before the Commission to indicate that this 
issue should be considered in a hearing or otherwise. 
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mission’s Allocation Plan’”’ (R. 58, 59); ‘‘Unless the Com- 
mission is prepared to grant Montana Microwave’s appli- 
cations regardless of whether such action causes the col- 
lapse of the only free television broadcast service in 
Helena, the competitive results must first be explored’’. 
(R. 60) But Appellant does not even explain how this 
competition would come about—in what way would Mon- 
tana compete with Appellant. It is necessary to infer that 
the competition would really come from the CATV who 
would be Montana’s subscriber. But the protest does not 
state this. It asserts that the competition would come from 
Montana. But it supplies nothing to substantiate this alle- 
gation, not even to show how this competition between a 
television station and a common carrier station would be 
feasible; and for what the two would be competing. Appel- 
lant implies that the grant of Montana’s applications would 
cause ‘‘the collapse of the only free television broadcast 
service in Helena’’. But, again, no facts are supplied to 
show the causal relation between the Commission’s action 
and this anticipated consequence. Certainly, some facts 
could be adduced—if not facts, at least estimates: e.g., 
what advertising revenues it obtained from its Helena 
station; what advertising revenues it was expecting within 
a year; how these advertising revenues would be affected 
by the Commission’s action. But such information has not 
been supplied in the protest. Perhaps the reason is that 
KXLJ-TV is but a satellite of Appellant’s Butte station. 
In any event, the Commission had nothing before it to 
indicate any merit, or possibility of merit, in Appellant’s 
allegations. 


(2) The facts alleged in the protest fail to show that the Helena 
market was insufficient to enable KXLJ-TV to continue 
operating. 


Appellant’s protest supplies the following data regarding 
the Helena market: ‘‘ According to the 1950 Census, Helena 
and Lewis and Clark County in which it is located, have 
populations respectively of 17,581 and 25,540’’ (R. 61); 
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‘“KXLJ-TV’s Grade ‘A’ service area includes 111 square 
miles and its Grade ‘B’ service area includes 350 square 
miles. About 25,000 persons reside within KXLJ-TV’s 
Grade ‘A’ service area. KXLJ-TV * * * estimates * ** that 
there are some 5,000 sets in the County, the majority of 
which are located in Helena, of which almost half of this 
number are connected to CATV”? (R. 62) ; and “KXLJ-TV 
has no reliable source of information as to the dollar value 
of all advertising in Helena or Lewis and Clark County. 
But existing competition for such advertising dollars, what- 
ever they may be, would include two radio stations, one 
television station, one CATV, one daily newspaper, one 
weekly newspaper, billboards and specialty developments, 
ete.’’ (R. 62). The population figures are specific. But they 
are meaningless, unless related to the Commission’s action. 
There is nothing in the protest to show their significance 
apart from the Commission’s action and in the light there- 
of. Finally, there is the allegation as to the various existing 
media competing for the advertising dollars in Helena. But, 
again, there is nothing to indicate how this situation would 
be affected by the Commission’s action to Appellant’s harm. 
Although Appellant had no reliable figures as to the dollar 
value of advertising in Helena, it knew the revenues of its 
own station; or could have estimated what the revenues 
would be had the Montana applications not been granted, 
and what they would be as a result of their grant. 

These are the facts the Commission should have been 
supplied under this Court’s holding in both Federal cases, 
supra. Without such facts, the Commission had to conclude 
that there was no merit in Appellant’s position, and, no 
substantial possiblity that a hearing would reveal merit. 
Thus, the Commission disposed of the protest on the alle- 
gations contained therein. It did not conclude that it was 
legally powerless to make its own determination regarding 
Montana’s common carrier status (Br. 27); nor did it con- 
clude, as Appellant asserts, that it was compelled by law 
in acting upon the Montana applications to exclude from 
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consideration the effects of their grant upon the health of 
local broadcasting. (Br. 38) All that it concluded was that 
Appellant did not allege sufficient facts raising any of these 
issues, nor had otherwise shown that the grant would not 
be in the public interest. To insist on specific facts in sup- 
port of these allegations was more than ordinarily im- 
portant in this particular case. For, as is clear from the 
Intermountain decision supra, the Commission realized the 
discriminatory consequences which would result from the 
denial of the Montana applications (see pp. 27-33 supra.)*° 
This is not to say, however, that the Commission made the 
assumptions attributed to it by Appellant. It based its 
decisions solely on the protest’s fatal lack of specificity. 


(3) The Commission could not assume, on the basis of the pro- 

test, that Appellant could not survive the Montana grants. 

Appellant’s assertion that it could not survive the 
challenged grants was not supported by any facts. Ap- 
pellant did not say what revenues it needed to survive; what 
revenues it has been receiving; what revenues it expected 
after Montana commenced operating. Without such facts, 
which could be evaluated, Appellant’s allegation was merely 
an unsupported opinion. Certainly, the Commission’s ex- 
perience did not give rise to any reasonable presumption 
that Appellant could not survive. For the Commission 
knew of no case where a television station had been driven 
out of business by a CATV customer of a microwave relay 
common carrier. And Appellant supplied none. 


C. The Issues of the Relationship Between Montana and CATV 


The third issue upon which Appellant sought a hearing 
was to ‘determine the relationship between the proposed 
operation of Montana Microwave and CATV in bringing 
two Spokane TV stations into the Helena, Montana mar- 


20 It should be noted that Appellant took no issue with the rationale 
of the Intermountain case beyond stating that it was inapplicable be- 
cause it involved a translator. (R. 55) 
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ket’’. But there is nothing whatsoever in the protest to 
show that the relationship was anything but that of a 
subscriber to and a purveyor of a common carrier service. 
There is neither an allegation nor an intimation of any 
other relationship. Nor are there any facts in the protest 
which might suggest a different relationship. Appellant 
indicates in its petition for reconsideration of the dismissal 
of the protest that Montana Microwave was ‘‘in effective 
partnership’? with its Helena CATV subscriber. (R. 96) 
To the extent that this was a new allegation purporting 
to strengthen the protest, it was not entitled to considera- 
tion by the Commission because it was alleged after the 
statutory period for the protest had expired, and it was 
not submitted under oath. Section 309(¢) of the Communi- 
cations Act. In any event, no facts were supplied to support 
this theory. The Commission was, therefore, clearly correct 
in rejecting the above issue as a ground for a hearing. 


Appellant contends that the adoption of the Notice of 
Inquiry in Docket No. 12443 on May 21, 1958 reveals that 
there was merit in its protest. (Br. 45) We submit that 
this interpretation of the Notice of Inquiry goes too far 
and is not borne out by the text of the Notice itself. For, 
as indicated in the quoted paragraph of the Notice, page 
10, supra, the Commission had very serious doubts as to 
its power to deny microwave applications of common 
carriers proposing to serve CATV subscribers, The Notice 
indicates simply that the Commission is cognizant of a 
problem in this field. Realizing the legal difficulties in 
adopting the solution suggested by some broadcasters, the 
Commission desired nevertheless to obtain comments from 
all interested persons before deciding what change, if any, 
was indicated in its present policies; and by what means 
any such change might be accomplished. There is a vast 
difference between inviting the views of the interested 
public on a difficult and controversial issue, fully realizing, 
as the Commission did, that the solution desired by a 
particular segment of the public might not be legally 
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feasible, and in designating for hearing an application 
which complies with all of the Commission’s presently 
effective regulations.” 


IV. THE COMMISSION PROPERLY DENIED APPELLANT'S PETI- 
TION FOR RECONSIDERATION OF THE DECISION DISMISS- 
ING ITS PROTEST AGAINST THE MONTANA APPLICATIONS. 

Appellant also attacks the Commission’s order denying its 
petition for reconsideration of the protest dismissal. This 
action of the Commission was likewise proper. The petition 
for reconsideration supplied no new reasons why the Mon- 
tana applications should be designated for hearing. The 
institution of the inquiry in Docket No. 12443 supplied no 
valid reasons why the protest decision should be reversed. 

The protest must stand or fall on its allegations, not on 

any subsequent action by the Commission. In any event, it 

is established that it is no abuse of the Commission’s dis- 
eretion to refuse to put a stop to the processing of applica- 
tions under the established procedures pending the outcome 


of a proceeding which might change such procedures. See 
the WJR and Coastal Bend cases, supra. 


CONCLUSION 


For the foregoing reasons the appeals from the Com- 
mission’s action granting the Montana applications and 
from the Commission’s denial of Appellant’s request for a 
stay and suspension of service tests should be dismissed 
for want of jurisdiction; and in any event all of the Com- 


7 


mission actions appeal«:} from should be affirmed. 
Respectfully submitted, 


JEREMIAH COURTNEY 

Artuur Buiooston 
February 27, 1959 Attorneys for Intervenor 
908 Twentieth Street, N.W. Montana Microwave 
Washington, D. C. 


21 See Section 21.700 of the Commision’s Rules. 
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SUPPLEMENT 


The Communications Act of 1934, 48 Stat. 1064, as 
amended, 47 U. S. C. 151 et seq., provides, in part, as 
follows: 

Titte I—GeneraL Provisions 


Purposes or Act; CREATION oF FEDERAL COMMUNICATIONS 
ComMISSION 


See. 1. For the purpose of regulating interstate and 
foreign commerce in communication by wire and radio so 
as to make available, so far as posible, to all the people of 
the United States a rapid, efficient, Nation-wide, and world- 
wide wire and radio communication service with adequate 
facilities at reasonable charges, for the purpose of the 
national defense, for the purpose of promoting safety of 
life and property through the use of wire and radio com- 
munication, and for the purpose of securing a more effec- 
tive execution of this policy by centralizing authority here- 
tofore granted by law to several agencies and by granting 


additional authority with respect to interstate and foreign 


commerce in wire and radio communication, there is hereby 
created a commission to be known as the ‘‘Federal Com- 
munications Commission’? which shall be constituted as 
hereinafter provided, and which shall execute and enforce 
the provisions of this Act. 


TittE [I—Common CaRRIERS 
DISCRIMINATION AND PREFERENCES 


See. 202. (a) It shall be unlawful for any common car- 
rier to make any unjust or unreasonable discrimination in 
charges, practices, classifications, reculations, facilities, or 
services for or in connection with like communication serv- 
ice, directly or indirectly, by any means or device, or to 
make or give any undue or unreasonable preference or 
advantage to any particular person, class of persons, or 
locality, or to subject any particular person, class of per- 
sons, or locality to any undue or unreasonable prejudice or 
disadvantage. 

(b) Charges or services, whenever referred to in this 
Act, include charges for, or services in connection with, the 





47 


use of wires in chain broadcasting or incidental to radio 
communication of any kind. 

(c) Any carrier who knowingly violates the provisions 
of this section shall forfeit to the United States the sum of 
$500 for each such offense and $25 for each and every day 
of the continuance of such offense. 


Trrtx [IV—ProcepuRAL AND ADMINISTRATIVE PROVISIONS 
Proceepines To Engorn, Ser Asie, ANNUL, on SUSPEND 

ORDERS OF THE COMMISSION 

Sec. 402. (a) Any proceeding to enjoin, set aside, annul, 
or suspend any order of the Commission under this Act 
(except those appealable under subsection (b) of this sec- 
tion) shall be brought as provided by and in the manner 
prescribed in Public Law 901, Highty-first Congress, ap- 
proved December 29, 1950. 

(b) Appeals may be taken from decisions and orders of 
the Commission to the United States Court of Appeals for 
the District of Columbia in any of the following cases: 

(1) By any applicant for a construction permit or sta- 
tion license, whose application is denied by the Commis- 
sion. 

(2) By any applicant for the renewal or modification of 
any such instrument of authorization whose application is 
denied by the Commission. 

(3) By any party to an application for authority to 
transfer, assign, or dispose of any such instrument of 
authorization, or any rights thereunder, whose application 
is denied by the Commission. 

(4) By any applicant for the permit required by section 
325 of this Act whose application has been denied by the 
Commission, or by any permittee under said section whose 
permit has been revoked by the Commission. 

(5) By the holder of any construction permit or station 
license which has been modified or revoked by the Com- 
mission. 

(6) By any other person who is aggrieved or whose inter- 
ests are adversely affected by any order of the Commission 
granting or denying any application described in para- 
graphs (1), (2), (3), and (4) hereof. 

(7) By any person upon whom an order to cease and de- 
sist has been served under section 312 of this Act. 
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(8) By any radio operator whose license has been sus- 
pended by the Commission. 

(c) Such appeal shall be taken by filing a notice of ap- 
peal with the court within thirty days from the date upon 
which public notice is given of the decision or order com- 
plained of. * * * 

The Rules and Regulations of the Federal Communica- 
tions Commission, 47 C. F. R. §§1 et seg. (Supp. 1956), 
1 Pike & Fischer R. R. par. 51.1 et seg. provide, in part, as 
follows: 


§ 1.193 Protests of grants without hearing.—(a) Where 
any instrument of authorization for a radio station, other 
than a license pursuant to a construction permit, has been 
granted without a hearing, any party in interest may file a 
protest directed to such grant and request a hearing on the 
application granted. Such protest shall be signed by the 
protestant and subscribed to under oath, in accordance with 
§ 1.303. Such protest must be filed with the Commission 
within 30 days after release of the document containing the 
full text of such action, or in case such a document is not 
released, after release of a ‘‘ Public Notice’? announcing the 
action in question and must separately set forth: 

(1) Such allegations of fact as will show the protestant 
to be a party in interest, ie., a person aggrieved or whose 
interests are adversely affected by the Commission’s 
authorization, protest of which is sought. Each such allega- 
tion of fact shall be separately stated. 

(2) Facts indicating the reasons why the grant was im- 
properly made or would otherwise not be in the public 
interest. Each such reason shall be separately stated and 
facts in support thereof shall be specified in detail and shall 
not include general non-specific conclusory arguments and 
allegations. 

(3) The specific issues upon which protestant wishes a 
hearing to be held, which issues must relate directly to a 
matter specified with particularity as part of subparagraph 
(2) of this paragraph. 
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(b) Arguments and citations of authority may be set 
forth in a brief accompanying the protest but must be ex- 
cluded from the protest itself. 


§ 4.632 (b) A license for a television intercity relay 
station may be issued in any case where the circuit will 
operate between television broadcast stations either by 
means of ‘‘off-the-air’’ pickup and relay or location of the 
initial relay station at the studio or transmitter of a tele- 
vision broadcast station. 


§ 21.511 Communication service to own mobile units. (a) 
Upon filing an application for renewal of station license for 
a base station in this service, a miscellaneous common car- 
rier applicant shall show that, during the preceding license 
period, at least an average of 50 percent of the mobile units 
on any channel to which communication service has been 
rendered by a base station have been used by persons not 
directly or indirectly controlling or controlled by, or under 
direct or indirect common control with the applicant. If an 
applicant is unable to meet such criterion, he shall show 
what efforts have been made to achieve use of the service 
by the public and offer such further showing or explanation 
as he may deem appropriate. 


§ 21.700 Eligibility. Authorizations for stations in this 
service will be issued to existing and proposed communica- 
tion common carriers. Applications will be granted only in 
eases where it is shown that (a) the applicant is legally, 
financially, technically and otherwise qualified to render the 
proposed service, (b) there are frequencies available to 
enable the applicant to render a satisfactory service, and 
(c) the public interest, convenience or necessity would be 
served by a grant thereof. 


The Federal Communications Commission’s opinion in 
Intermountain Microwave, 16 Pike and Fischer R. R. 723 
reads, in part, as follows: 


“*6, Hill County (the translator station) is seeking 
to have the Commission deny a radio authorization to 
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a communication common carrier because the com- 
munication circuit to be derived under such authoriza- 
tion will be utilized by subscribers who are competitors 
of Hill County in endeavoring to provide visual enter- 
tainment. No one suggests, nor is there any evidence, 
that Intermountain is not a bona fide communication 
common earrier. Hill County, on the other hand, is 
authorized to operate its facilities within the broadcast 
service. It is to be noted that the services of the com- 
mon carrier against whom the petition is directed are 
available equally to Hill County, Community TV and 
any other qualified member of the public who may 
wish to employ such services under the terms and con- 
ditions set forth in the ecarrier’s tariff. 

‘7, We are of the opinion that the request of Hill 
County must be denied. It is perfectly evident that the 
communication common carrier is not, in any sense, in 
competition with the objector. Such competition as 
there may be would be between the subscribers to the 
common carrier service (the community TV distribu- 
tion services) and the objector. In considering this 
problem, it must be remembered that it is possible and 
feasible for communication common carriers to provide 
program relay facilities to subscribers, including com- 
munity television distribution systems, under circum- 
stances where no special authorization is required from 
this Commisson, e.g., where the carrier already has in 
place properly authorized general cable, wire or radio 
facilities which may be put to such particular use in the 
ordinary course of business. Thus, to single out for 
special consideration and denial only those situations 
where new construction is involved, where such new 
construction is specifically for the purpose of provid- 
ing a service to the public, when the initial or sole user 
availing himself of service is a community television 
distribution system, would be arbitrary, capricious and 
discriminatory. An alternative, of course, would be to 
adopt an over-all policy, rule or condition with respect 
to every cable, wire or radio authorization issued by 
this Commission to carriers under its jurisdiction, 
under both Title II and Title III of the Communica- 
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tions Act, prohibiting the rendition of the specific type 
of service here under attack by the objectors. Such a 
procedure would be equally arbitrary, capricious and 
discriminatory and unwarranted in view of our ulti- 
mate determination herein. 

““8 The petition before us establishes only that Hill 
County may be financially injured as a result of our 
grant to Intermountain Microwave. Such injury, as we 
have indicated, confers upon Hill County standing to 
petition for reconsideration under Section 405 of the 
Act. But injury to Hill County is not necessarily in- 
jury to the public. See Federal Communications Com- 
mission v. Sanders Brothers Radio Station, 309 U. S. 
470. The allegations of injury to the public, as a conse- 
quence of economic injury to petitioner * * * are too 
speculative to form the basis of any rational judgment. 
See The Voice of Cullman, 6 P & F RR 139. We can 
find no reason to attempt to deprive the public of a 
choice between competing modes of television service.’’ 
(Footnotes omitted) 


The Federal Communications Commission opinion in 
Montana Microwave, 16 Pike and Fischer 736(a) reads, in 
part, as follows: 


sco, © * 


‘<While Protestant does not flatly say that the grant 
was improperly made, it suggests this conclusion by the 
statement, in paragraph 5 of the protest, that Micro- 
wave is not a common carrier ‘in any true sense, since 
it would serve but one customer’, and the further as- 
sertion that Microwave’s ‘common carrier’ obligations 
to the public with respect to said operation would be 
purely fictional.’ Nothing further is asserted in sup- 
port of this proposition. The assertion that Microwave 
is not a common carrier because it would serve only one 
customer presents a legal non sequiter. It is not as- 
serted that Microwave will restrict its service to one 
customer, or that it will refuse to serve any particular 
customer (Protestant, for example). Absent such a 
contention, Protestant’s statement of conclusion, that 
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Microwave is not a common carrier, is meaningless. It 
it to be observed that the proper test of common carrier 
status, in this context, is not one which depends upon 
the number of customers served, but rather upon the 
holding out to the public of an offer to serve all who 
desire service, upon reasonable demand, without dis- 
crimination and pursuant to legally applicable tariffs. 
There is no allegation in the protest claiming, or sup- 
porting, a failure of Microwave to meet this test. Thus, 
there is nothing alleged with specificity to support this 
conclusion.’’ (Footnotes omitted) 


In its response to supplementary questions submitted 
by counsel Kenneth Cox of U. S. Senate Interstate and 
Foreign Commerce Committee relating to the Commission’s 
television channel reallocation program (F. C. C. Mimeo. 
No. 62406, 1958) the Commission gave the following answer 
to Question 24(g): 


‘<Q, 24¢: In many cases (34 of 60) the specialized 
common carrier has an interest in the CATV system, 
or vice versa—(1) Doesn’t this raise a question as to 
bona fide character of the carrier? 

‘A. As a preliminary matter, the mere fact that a 
specialized common carrier has an interest in a CATV 
system, or vice versa, does not raise a question as to 
the bona fide character of the carrier. The initial test 
of common carrier status is holding out to serve the 
public, i.e., all eligible users without discrimination and 
upon reasonable demand. If, after a reasonable op- 
portunity to obtain public usage of the service has been 
afforded, it is shown that there is not any actual usage 
or need for the service by subscribers other than the 
affiliated CATV system, the Commission would consider 
appropriate action to terminate the common carrier 
authorization.”’ 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this case were not stipulated 
due to the accelerated Court schedule. Intervenor is not 
in agreement with the self-serving Statement of Questions 
Presented posed by Appellant in its Brief. The threshold 
question is as follows: 


1. Is there a proper case before this Court with 
respect to any of the actions of the Commission 
concerning which Appellant complains, namely, (a) 
Original grant of the applications in issue on 
January 30, 1958; (b) Dismissal of Appellant’s Protest 
on March 27, 1958; (¢) Denial of Appellant’s Petition 
for Reconsideration by the Commission of its denial 
of Appellant’s Protest; and (d) Denial of Appellant’s 
request for a stay of December 17, 1958? 


Assuming that there is a proper appeal before this Court, 


the questions presented are as follows: 


2, Whether the Commission committed reversible 
error in denying Appellant’s Protest filed under 
Section 309(¢) directed against certain common carrier 
microwave radio relay authorizations for lack of 
particularity and a failure to show that the applications 
were improperly granted, or that such grants were not 
in the public interest? 


3. Was the Commission arbitrary, capricious or 
discriminatory in failing to stay, upon Appellant’s 
request, the authority to construct and operate granted 
to Montana Microwave on January 30, 1958, in the light 
of its Notice of Inquiry issued in Docket No. 12443 on 
May 22, 1958, and its subsequent freeze upon certain 
microwave applications? 
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Summary of Argument 

Argument: 


I. The Appellant is precluded from raising in this 
Court the question of the validity of the Com- 
mission’s action of January 30, 1958, granting 
the construction permits to Montana Microwave 
because of its failure to timely invoke the 
requisite statutory procedures 


II. If, in fact, there is any question properly before 
this Court, it can only be as to whether or not 
the Commission committed reversible error in 
dismissing Appellant’s Protest filed under Sec- 
tion 309(¢) of the Act 


III. The Commission, upon examination of Appel- 
ant’s Protest, properly exercised its discretion 
in concluding that the Protestant has utterly 
failed to specify any facts with particularity 
showing that the grants of the subject applica- 
tions were improperly made or that such grants 
would not be in the public interest, and thus 
failed to comply with the requirements of Sec- 
tion 309(¢) of the Communications Act 


. The objective of Appellant’s Protest is upon 
its face absurd and would require regulatory 
activity by the Commission so alien to the 
principles of common carrier regulation as 
embodied in the Communications Act of 1934, 
as amended, that no reasonable purpose could 
have been served by designating the Protest 
for hearing 
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V. Status as a communications common carrier 
was accorded to Montana Microwave on Janu- 
ary 30, 1958, and any judicial challenge of that 
status must properly encompass the date of 
grant, and, accordingly, all data contained in 
Appellant’s brief regarding Montana Micro- 
wave’s status is not material or relevant to 
this case 


. The Commission did not err in refusing to set 
aside the applications of Montana Microwave 
because of its policy investigations in Docket 
No. 12443 


VII. Dismissal of Appellant’s appeal will in no way 
preclude the Commission from making deter- 
minations on the public interest issues which 
Appellant improperly seeks to bring before this 
Court for determination 


Conclusion 
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Fepveran Communications Commission, Appellee 
Appeal from the Federal Communications Commission 
BRIEF FOR HELENA TV, INC., INTERVENOR 


JURISDICTIONAL STATEMENT 


Appellant has appealed to this Court from various orders 
of the Federal Communications Commission pursuant to 
Section 402(b) of the Communications Act of 1934, as 
amended? (47 U.S.C. Sec. 402(b)). Intervenor, Helena 
TV, Inc., filed in this case on February 24, 1959, a ‘‘Motion 
to Dismiss for Want of Jurisdiction’? which in essence 


1 48 Stat. 1064, as amended; 47 U. S. C. Sec. 151 et seq. (1952) herein- 
after sometimes referred to as Communications Act or Act. 
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contends that the Appellant having elected to rely 
exlusively on the protest procedure provided for in 
Section 309(c) of the Communications Act was required, 
upon denial of its Protest by the Commission on March 27, 
1958, to file a Notice of Appeal in this Court within 
thirty (30) days thereafter; that Appellant’s Petition for 
Reconsideration of the denial of its Protest was without 
legal force and did not relieve it of this statutory require- 
ment; and that having failed to file such a Notice of Appeal 
within the statutory thirty-day period, Appellant was for- 
ever precluded from judicial review in this matter. This 
argument is preserved and made a part of this Reply Brief. 


In addition, as set forth in detail in Argument I herein, 
assuming, arguendo, that the Court finds that Appellant 
has not lost its right to appeal the denial of its Protest 
in the light of the procedural history of this matter, 
Intervenor further contends that Appellant is restricted to 
appeal of the validity of the denial of its Protest and has 


lost all right to be heard in this Court on all issues per- 
taining to the Commission’s original action of January 30, 
1958, granting the subject applications of Montana Micro- 
wave, which is by Appellant’s admission the major premise 
of its appeal. 


COUNTERSTATEMENT OF THE CASE 


Intervenor cannot accept Appellant’s ‘‘Statement of the 
Case’’. It is replete with conclusions of fact and law and 
contains irrelevant allegations of fact extraneous to the 
record and hearsay. This will be apparent to the Court on 
cursory reading. 


This case involves an appeal by Capital City Television, 
Ine. (Appellant), the licensee of ‘‘Satellite’’* Television 


2A ‘*TV Satellite Station’’ is a television broadcast station which is auth- 
orized by the FCC to operate without origination of its own programing by 
receiving and rebroadcasting the programing of another television station. 
In addition, ‘‘Satellite’’ stations sometimes originate a small amount of 
programing, 
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Broadcast Station KXLJ-TV, Helena, Montana, from a 
Memorandum Opinion and Order (R. 90) of the Federal 
Communications Commission (Commission) adopted and 
released on March 27, 1958, denying a Protest (R. 54) filed 
by Appellant pursuant to Section 309(¢) of the Communica- 
tions Act of 1934, as amended, against the Commission’s 
grant of three common carrier microwave relay radio 
applications to James G. Edmiston, doing business as 
Montana Microwave (Montana Microwave), Intervenor 
herein, and from an Order of the Commission (R. 134) 
adopted on December 17, 1958, and released on December 18, 
1958, denying Appellant’s petition (R. 95) which sought 
reconsideration of the Commission’s above-mentioned 
Memorandum Opinion and Order of March 27, 1958. The 
relevant facts are as follows: 


On January 30, 1958, pursuant to Section 309(a) of the 
Communications Act of 1934, as amended, the Commission 
granted, over Appellant’s opposition, construction permits 
(R. 51) to Montana Microwave authorizing it to construct 
a three station (that is, three relay stations) common 
carrier microwave relay radio system within the State of 
Montana. The proposed initial purpose of this operation 
was to permit Montana Microwave to transport after 
delivery to it by its customer the television signals of 
certain Spokane, Washington, television stations to the 
area of Helena, Montana. The applications provided that 
this service would be made available to any members of 
the public having a need therefor, such as TV stations, 
community antenna systems, ete., on a nondiscriminatory 
basis. ‘The initial customer of Montana Microwave in the 
Helena area is Helena TV, Inc. Intervenor herein, a 
community antenna, television system providing a master 
antenna service in Helena, Montana. Helena TV, Inc., is 
a corporation organized under the laws of the State of 
Montana. Montana Microwave also serves other customers 
for its television program transmission services within its 
service area in the State of Montana. The Commission 
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does not exercise jurisdiction over the operation of Helena 
TV, Inc., under the Communications Act of 1934, as 
amended. 


Thereafter, on February 28, 1958, Appellant, pursuant to 
Section 309(c) of the Communications Act of 1934, as 
amended, filed a timely Protest directed against the Com- 
mission’s action in granting the applications of Montana 
Microwave for the subject construction permits. In 
essence Appellant alleged that it was a ‘‘party in interest’’; 
that the grant of the applications will cause economic 
injury by way of adverse ‘‘competitive effects’? to 
Appellant, and that Montana Microwave is not a common 
earrier since it would serve but one customer. On 
March 27, 1958, the Commission issued its Memorandum 
Opinion and Order denying Appellant’s Protest on the 
ground that it did not comply with statutory requirements 
in that ‘‘Protestant has utterly failed to specify any facts 
with particularity’? upon which relief could be granted. 


(R. 94) With regard to the alleged economic injury, the 
Commission found that Appellant failed to show what the 
adverse competitive effects may be or how or why or to 
what extent the competitive consequences may flow and 
from where. 


Thereafter, on April 25, 1958, Appellant filed with the 
Commission a petition seeking reconsideration of the Com- 
mission’s action dismissing its Protest. (R. 95) In an 
Order dated December 17, 1958 (R. 134), the Commission 
concluded that inasmuch as the time period within which 
to protest the grants of the microwave applications had 
expired, and that inasmuch as the time within which a 
party could lawfully seek reconsideration of the original 
grants had also expired, the Petition for Reconsideration 
could only be considered on the question of whether error 
had been committed in the original decision by which the 
Protest was denied. In other words, the Commission took 
the position that since the original Protest was insufficient 
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in law, the subsequent Petition for Reconsideration could 
not remedy the deficiency and that the sole purpose of 
that petition could only be to point out error in the 
Commission’s consideration of the Protest. The Commis- 
sion, in denying the Petition for Reconsideration in its 
Order of December 17, 1958, stated that Appellant ‘“‘has 
advanced no new arguments to persuade us that our 
original determination in that regard was in error, and that, 
to the contrary, Protestant seeks to set in motion our 
hearing processes through a pleading containing only con- 
elusionary allegations without support either in a sufficient 
statement of fact or of law’’. (R. 134) 


On November 25, 1958, Appellant filed a petition (R. 112) 
with the Commission seeking to prevent Montana Micro- 
wave from operating under its existing authority. This 
petition was treated by the Commission as a ‘request for 
stay’? and was denied for the reason that other than 
containing self-serving, conclusionary statements, Appellant 
completely failed to show any irreparable injury to itself 
or to the public. (R.136) Thereafter, Appellant appeared 
before this Court on January 29, 1959, and announced that 
if this Court would not grant the relief it sought, to wit, 
a stay of Montana Microwave’s authority to construct and 
operate, it would cease broadeasting in Helena. On 
January 31, 1959 (this Court refusing to be coerced by 
Appellant’s threats), Appellant voluntarily terminated its 
broadcast operation in Helena. 

This appeal followed. 


STATUTES INVOLVED 


Pertinent portions of the Communications Act of 1934, 
as amended (48 Stat. 1064, 47 U.S.C. sec. 151 et seq.) not 
included in Appellant’s brief are as follows: 


Sec. 202. Discrimination and Preferences. 


(a) It shall be unlawful for any common carrier to 
make any unjust or unreasonable discrimination in 
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charges, practices, classifications, regulations, facilities, 
or services for or in connection with like communica- 
tion service, directly or indirectly, by any means or 
device, or to make or give any undue or unreasonable 
preference or advantage to any particular person, 
class of persons, or locality, or to subject any particular 
person, class of persons, or locality to any undue or 
unreasonable prejudice or disadvantage. 


See. 402. Proceedings to Enjoin, Set Aside, Annul, or 
Suspend Orders of the Commission. 


(c) Such appeal shall be taken by filing a notice of 
appeal with the court within thirty days from the date 
upon which public notice is given of the decision or 
order complained of. Such notice of appeal shall 
contain a concise statement of the nature of the pro- 
ceedings as to which the appeal is taken; a concise 
statement of the reasons on which the appellant intends 
to rely, separately stated and numbered; and proof of 
service of a true copy of said notice and statement 
upon the Commission. Upon filing of such notice, the 
court shall have jurisdiction of the proceedings and 
of the questions determined therein and shall have 
power, by order, directed to the Commission or any 
other party to the appeal, to grant such temporary 
relief as it may deem just and proper. Orders granting 
temporary relief may be either affirmative or negative 
in their scope and application so as to permit either 
the maintenance of the status quo in the matter in 
which the appeal is taken or the restoration of a posi- 
tion or status terminated or adversely affected by the 
order appealed from and shall, unless otherwise 
ordered by the court, be effective pending hearing and 
determination of said appeal and compliance by the 
Commission with the final judgment of the court 
rendered in said appeal. 


Sec. 405. Rehearings Before Commission. 


After a decision, order, or requirement has been 
made by the Commission in any proceeding, any party 
thereto, or any other person aggrieved or whose 
interests are adversely affected thereby, may petition 
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for rehearing; and it shall be lawful for the Commis- 
sion, in its discretion, to grant such a rehearing if 
sufficient reason therefor be made to appear. Petitions 
for rehearing must be filed within thirty days from the 
date upon which public notice is given of any decision, 
order, or requirement complained of. No such 
application shall excuse any person from complying 
with or obeying any decision, order, or requirement 
of the Commission or operate in any manner to stay 
or postpone the enforcement thereof, without the 
special order of the Commission. The filing of a 
petition for rehearing shall not be a condition pre- 
cedent to judicial review of any such decision, order, 
or requirement, except where the party seeking such 
review (1) was not a party to the proceedings resulting 
in such decision, order, or requirement, or (2) relies 
on questions of fact or law upon which the Commission 
has been afforded no opportunity to pass. Rehearings 
shall be governed by such general rules as the Com- 
mission may establish, except that no evidence other 
than newly discovered evidence, evidence which has 
become available only since the original taking of 
evidence, or evidence which the Commission believes 
should have been taken in the original proceeding shall 
be taken on rehearing. The time within which a 
petition for review must be filed in a proceeding to 
which section 402(a) applies, or within which an 
appeal must be taken under section 402(b), shall be 
computed from the date upon which public notice is 
given of orders disposing of all petitions for rehearing 
filed in any case, but any decision, order, or require- 
ment made after such rehearing reversing, changing, 
or modifying the original order shall be subject to the 
same provisions with respect to rehearing as an 
original order. 


SUMMARY OF ARGUMENT 
I 


Appellant did not timely file an appeal from the Com- 
mission’s action of January 30, 1958, granting construction 
permits to Montana Microwave, and that Commission 
action is, therefore, not properly before this Court. After 
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the grant of the microwave applications, the Appellant 
chose to rely exclusively upon Section 309(c) of the Com- 
munications Act and filed a Protest pursuant thereto. If 
Appellant had desired to pursue a judicial appeal from 
the Commission action of January 30, 1958, it was obligated 
either to file its Notice of Appeal with this Court, or to 
file a Petition for Reconsideration pursuant to Section 405 
of the Communications Act, and in either instance the 
Appellant was obligated by law to take the necessary 
action within thirty (30) days after the grant. Appellant’s 
failure to take either step precludes it from judicial review 
of the January 30, 1958, grants. 


Thus, Appellant fatally confused its available procedural 
steps. Section 309(¢c) of the Communications Act, unlike 
Section 405, is a complete proceeding, de novo in nature, 
and has absolutely no bearing upon the statutory thirty- 
day judicial appeal period provided in Section 402(b) of 
the Act. Accordingly, a party relying exclusively upon 
the protest procedure for relief of a Commission action 


granting ex parte an application pursuant to the provisions 
of Section 309(a) must thereafter strictly confine any 
subsequent judicial appeal to revealing error in the protest 
proceeding. 


II 


In view of the preceding argument and conceding, 
arguendo, that an unsuccessful protestant may properly 
follow its denied protest with a timely petition for recon- 
sideration and that such a petition for reconsideration 
would serve to toll the thirty-day period within which 
judicial appeal may be noted under Section 402(b) of the 
Act, it would necessarily follow that the period which is 
tolled commences upon the date of the Commission action 
for which reconsideration is sought. Therefore, a petition 
for reconsideration (required to be filed within thirty (30) 
days of the action complained of) filed by the Appellant on 
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April 25, 1958, directed against the Commission’s action 
denying the Protest of March 27, 1958, can have no efficacy 
whatsoever upon the Commission action of January 30, 
1958, granting the applications. 


Furthermore, it is fundamental that the only material 
effect upon this proceeding, other than procedural, of 
Appellant’s Petition for Reconsideration is to point out 
error in the original Commission determination upon the 
Protest, and that inasmuch as the Appellant’s request for 
stay filed on November 95, 1958, was merely an adjunct 
to its then pending Petition for Reconsideration and sought 
only to secure a stay pending a Commission decision on 
the pending Petition for Reconsideration, it is, therefore, 
apparent that any significance which either of these two 
documents has to this proceeding must be predicated upon 
the assumption that the Commission committed error in 
denying the Protest. If the denial of the Protest was 
proper, then the only effect of Appellant’s subsequent 


petitions was to toll the time within which judicial appeal 
might timely be taken, and the contents of the petitions 
cannot substantively affect this appeal. 


Therefore, assuming any question is properly before this 
Court, it is whether or not the Commission committed 
reversible error in its action of March 27, 1958, denying 
Appellant’s Protest. 


iil 


The Commission was fully justified in denying Appel- 
lant’s Protest filed pursuant to Section 309(c) for the 
reason that Appellant utterly failed to comply with the 
requirements imposed by the statute. Appellant’s Protest 
contained generalized objections and vague, conclusory 
arguments with no reasonable attempt to specify with 
particularity the facts, matters and things relied on. There 
was a complete failure to make a clear showing of the 
casual relationship between the protested authorizations 
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and the alleged economic injury. It is, therefore, clear that 
the Commission was not arbitrary or capricious in its 
determination of March 27, 1958, denying Appellant’s 
Protest. 

IV 


The qualifications and status of Montana Microwave to 
apply for and use radio frequencies assigned to com- 
munications common carriers were passed upon by the 
Commission on January 30, 1958, and, accordingly, any 
judicial challenge of that status must properly encompass 
the date of grant. Inasmuch as Appellant failed to invoke 
the proper procedural action and, therefore, precluded 
itself from judicial review of the Commission’s action 
granting the microwave applications, all of Appellant’s 
argument which is directed toward a discussion of the legal 
status of Montana Microwave and the principles of common 
carrier law must be considered as irrelevant and immaterial 
to this case and should, therefore, be disregarded. 


Vv 


The contentions and allegations contained in Appellant’s 
Protest are upon their face absurd and completely foreign 
to all principles of common carrier regulation embodied in 
the Communications Act of 1934, as amended. Therefore, 
no useful purpose could be served by holding a hearing on 
such charges. <Appellant’s basic allegation is that a 
eustomer of the common carrier, engaged in a lawful 
business, will, if able to avail itself of the common carrier 
service, improve the quality of its business; and that the 
Appellant, as a broadcaster, stands in a preferential 
position with regard to common carrier communication 
regulation and may have common carrier service denied to 
lawful members of the public who might compete 
economically with the broadcast operation. 


Broadcast regulation under Title III of the Communica- 
tions Act and common carrier regulation under Title IJ 
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of the Act are inherently different and are governed by 
entirely separate legal philosophies. The Commission has 
been delegated the authority by Congress to control the 
use of the spectrum and, thus, a number of economically 
unrelated types of business become involved in the Com- 
mission’s processes. It is fundamental, however, that the 
Commission cannot administer its regulatory authority 
with respect to one distinet class under its jurisdiction in 
order to give a special consideration of purely economic 
nature to another wholly different class. 


vi 


The Commission’s failure to stay the authority of 
Montana Microwave to construct and operate is not in any 
manner inconsistent with its current inquiry proceeding 
in Docket No. 12443 instituted on May 22, 1958, and the 
subsequent ‘‘freeze’’ was expressly made applicable to only 
pending applications in an effort to attain a status quo 
during the pendency of the general inquiry and the 
‘freeze’? had no effect whatsoever upon any existing 
authorizations. The Commission has continued through- 
out this matter to grant operating authorizations to cover 
all construction permits issued prior to its freeze. Thus, 
it is clear that only those microwave applications awaiting 
Commission action on May 22, 1958, and those filed there- 
after are subject to the freeze. Therefore, the only question 
necessary to decide this matter is whether or not Montana 
Microwave held valid construction permits prior to May 22, 
1958. 


Inasmuch as Montana’s Microwave’s construction 
permits were issued on January 30, 1958, it would clearly 
be arbitrary and discriminatory to place those authoriza- 
tions in the ‘‘freeze’’ category. 


In addition, it should be pointed out that Appellant has 
completely distorted the meaning of Commission Docket 
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No. 12443 and this Court’s holding in the Mesa Microwave 
case relative to that docket. 


Vil 


Finally, inasmuch as the very question (i.¢., common 
carrier regulation based upon the principle of giving a 
preference of an economic nature to a broadcaster) which 
Appellant has inappropriately appealed to this Court 
is currently awaiting determination by the Commission in 
its Inquiry (Docket No. 12443), a dismissal of this appeal 
will in no manner preclude a proper determination on the 
public interest considerations involved therein by either 
the Commission or in an appropriate appeal to this Court. 


ARGUMENT 
I 


The Appellant Is Precluded From Raising in This Court the 
Question of the Validity of the Commission’s Action of 
January 30, 1958, Granting the Construction Permits to 
Montana Micowave Because of Its Failure to Timely 
Invoke the Requisite Statutory Procedures. 

Section 402(¢) of the Communications Act requires that 
an appeal must be noted in this Court within thirty (30) 
days from the date of the public notice of the decision or 
order complained of. Appellant, prior to the grant of the 
Montana Microwave applications, filed a request with the 
Commission that the then pending applications be set for 
hearing. (R. 16) The Commission, however, upon con- 
sideration of Appellant’s request for a hearing, granted 
the applications and directed a letter to Appellant (R. 51) 
stating that notwithstanding Appellant’s request, it was 
concluded that the applications should be granted in that 
the public interest, convenience and necessity would be 
served thereby. Thus, the Commission exercised its 
authority over the applications pursuant to the provision 
of Section 309(a) of the Act which provides that, ‘‘If upon 
examination of any application provided for in Section 308 
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the Commission shall find that public interest, convenience 
and necessity would be served by the granting thereof, it 
shall grant such application’’. The applications were, 
therefore, granted ex parte. 


Under these circumstances at the time of the original 
grant, the Appellant had several courses of action available 
to it in furtherance of its opposition to the granted 
applications: (1) it could file a timely ‘‘protest’’ pursuant 
to Section 309(c) of the Communications Act of 1934, as 
amended, which provides that when an application is 
granted by the Commission ‘‘without a hearing as pro- 
vided in subsection (a) hereof, such grant shall remain 
subject to protest’? for a period of thirty (30) days; 
(2) it could file a petition for reconsideration pursuant to 
Section 405 of the Communications Act of 1934, which 
provides that after a ‘‘decision, order or requirement’’ has 
been made by the Commission, any party thereto or any 
other person aggrieved or whose interests are adversely 
affected may within thirty (30) days petition for rehearing, 
and that the ‘‘time . . . within which an appeal must 
he taken under Section 402(b) shall be computed from 
the date upon which public notice is given of orders 
disposing of all petitions for rehearing’’;? (3) it could 
have simultaneously and timely filed both a protest under 
Section 309(¢c) and a petition for rehearing under Section 
405 of the Act (this is a customary practice); or (4) it 
possibly could have appealed directly to this Court pur- 
suant to Section 402(b)(6) of the Communications Act 


3In fact, the Appellant was probably obligated to file a timely petition 
for reconsideration of the grants pursuant to Section 405 of the Act as a 
condition precedent to invoking the judicial review provisions of Section 
402(b) of the Act. In O'Neil Broadcasting Co. v. FCC, 100 U. 8. App. D. C. 
38, 241 F 2d 443 (1956), this Court laid down the rule that where the 
Commission grants an application ez parte as provided for in Section 309(a) 
of the Act, a party desiring judicial review of the grants must first exhaust 
its administrative remedics under Section 405 as a ‘€eondition precedent’’ to 
institution of an action pursuant to the judicial appeal provision of Section 
402(b). 





14 


which provides for appeal by ‘‘any other person’’ 
aggrieved or adversely affected by any order of the Com- 
mission granting or denying an application for construction 
permit.‘ 


In each of these four possible courses of action the 
Appellant was obligated by law to take the required action 
within thirty (30) days after public notice of the Com- 
mission action complained of, i.e., the grants of January 30, 
1958. With each of these possibilities presented, the 
Appellant chose to rely exclusively upon No. 1, the protest 
procedure provided by Section 309(¢) of the Act, and 
accordingly, it timely filed with the Commission what it 
purported to be a Protest. 


Section 309(c) of the Act provides a method whereby a 
party who opposes a Commission action granting ex parte 
an application without hearing pursuant to the provisions 
of Section 309(a) may, subsequent to and within thirty 
(30) days from the action complained of, file with the 


Commission a protest setting forth its interest in the matter 
and the ‘‘facts, matters and things’’ relied upon to show 
that the grant was improperly made, or that it is not in 
the public interest. Section 309(¢) provides for a complete 
proceeding de novo. It has absolutely no material, factual 
or legal relationship to any action whatsoever which might 
have been employed by a protestant prior to the grant of 
an application in question. Where a protestant fully 
complies with the requirements of the statute, the Com- 
mission must then, in accordance with the language of 
the statute, designate the application for a hearing to be 
tried in the identical manner set forth in Section 309(b) 
of the Communications Act which provides the procedure 
to be followed upon any application which the Commission 


4Even though Appellant herein did oppose the applications prior to grant, 
there is strong doubt as to the effectiveness, under the instant facts, of a 
direct appeal to this Court because of the doctrine of the O’Ned case 
discussed in Footnote 3, supra. 
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cannot grant in accordance with Section 309(a). A 
protestant need not have taken any action whatsoever prior 
to the granting of the application complained of. The 
right to protest under Section 309(c) by its very nature 
cannot exist until a grant has been made without hearing. 


Thus, concomitantly, Section 309(¢) inherently can 
preserve no argument or legal rights which were incidental 
or pertinent to any actions employed by the protestant 
prior to its initiation of the protest procedure. A pro- 
testant must stand or fall on the showing in its protest 
unless it has taken action to preserve any rights which it 
has previously obtained. 


A ‘protest’? proceeding by its very nature is complete 
in and of itself; there is a thirty-day period within which 
it must be filed; it cannot be filed one day before the grant 
nor one day after the expiration of the thirty-day period; 
and it must be submitted in its entirety under the oath of 
the protestant or it has no sufficiency. Section 309(c) is 
unlike Section 405 which provides for a petition for rehear- 
ing before the Commission of a past Commission ‘‘ decision, 
order or requirement’’. Section 309(c) seeks in the first 
instance a full and complete hearing on an application 
while Section 405 seeks a rehearing or review of a pre- 
viously considered matter. Section 309(c) contemplates 
the taking of evidence while Section 405 expressly provides 
that ‘‘no evidence other than newly discovered evidence 

_ shall be taken . . .”’ Section 405 is not the employ- 
ment of a de novo procedure; it provides a method whereby 
‘Cany party or any other person’’ aggrieved or adversely 
affected may seek a rehearing of a past Commission 
action. Unlike Section 309(c), Section 405 expressly 
provides that the ‘‘time within which an appeal must be 
taken under Section 402(b), shall be computed from the 
date upon which public notice is given of orders disposing 
of all petitions for rehearing . . .”’ 
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Thus, it is clear that Section 405 properly invoked does 
serve to extend or toll the thirty-day period within which 
a notice of appeal must be filed with this Court, i.e., the 
thirty-day period for appeal from the action complained 
of does not begin to run until disposal of the petition for 
rehearing. 


In this regard, the Appellant on page 45 of its brief 
states: 


‘‘Our primary challenge in this case, we repeat, is to 
the grant of the applications on theories which we 
believe we have demonstrated to be legally indefensible. 
Appellant urges that it is the Commission’s action in 
making the grants on which this Court should focus 
and which should be voided. This is the action we 
would have challenged in this Court when made but for 
the fact that subsequent failure to protest under 
Section 309(c) might have constituted a failure to 
exhaust available administrative remedies.’’ (Emphasis 
supplied) 


It is submitted that a more factual and accurate state- 
ment by Appellant would be merely to change the word 
‘would’? in the emphasized portion above to read 
‘‘should’’. If the Appellant had desired to toll the 
statutory period for appeal of the original grants and to 
further exhaust its administrative remedies, its only 
available course was to file a timely petition for recon- 
sideration. Section 405 of the Communications Act makes 
it clear that such a petition, timely filed, tolls the time for 
appeal while Section 309(¢) contains no such provision. 
Furthermore, inasmuch as the construction permits of 
Montana Microwave were granted ex parte as provided 
for in Section 309(a), the Appellant was very probably 
obligated to timely file a petition for reconsideration as 
a condition precedent to judicial review of the grants. 
See O’Neil Broadcasting Co. v. FCC, supra, Footnote 3. 
In any event, Appellant was not required to elect as 
between a Section 309(c) protest and a Section 405 peti- 
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tion for reconsideration. If it wished to pursue the Section 
309(¢) route and at the same time keep open its right to 
appeal to this Court from the Commission’s action on the 
original grants, it was mandatory that it also invoke the 
provisions of Section 405 within thirty (30) days of the 
original grant. Thus, the Appellant has fatally miscon- 
ceived its procedural rights under the Act and is precluded 
from a review of the granted applications. 


Appellant’s suggestion, as set forth in the above-quoted 
language, that it was required to file its Protest under 
Section 309(c) of the Act in order to make certain that 
it had exhausted available administrative remedies, is so 
patently without merit as to be frivolous. To suggest 
that a party having a choice of administrative remedies (if 
indeed an action under Section 309(c) can be classified as 
an administrative remedy on any basis) is required to file 
such a protest in order to perfect its right of judicial 
appeal, when a petition for reconsideration is clearly 
available under Section 405 of the Act, is to suggest a novel 
doctrine of administrative procedure for which Intervenor 
has found no support in law after diligent search and for 
which Appellant has itself cited no authority. On its face, 
this contention is absurd since it would nullify the mean- 
ing of Section 405. It is submitted that Appellant offers 
this transparent and facetious excuse in order to mask its 
fatal procedural blunder. 


As pointed out above, it is a customary procedure on 
the part of those practicing before the Commission to file 
simultaneously both a protest and a petition for recon- 
sideration. The obvious reason for employing such a dual 
procedure is to preserve any rights of judicial appeal 
which might be directed against the Commission’s action 
in originally granting the opposed application in the event 
of failure to state a proper and adequate protest under 
Section 309(c). A failure to preserve this right of appeal 
by timely filing a petition for reconsideration pursuant to 
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Section 405 and the absence of a notice of appeal to this 
Court within the thirty-day period forever, in the absence 
of a showing of fraud, precludes judicial review on the 
question of the validity of the original grants. 


The foregoing is persuasive that if Appellant has any 
rights before this Court at this time, it is only on the 
validity of the Commission’s action in denying Appellant’s 
Protest on grounds of insufficiency of the showing made 
therein. But Appellant makes it clear on page 19 of its 
brief that it does not really seek review of the denial of 
its Protest, but rather of the original grants to Montana 
Microwave where it states: 


‘The substantive and practical issue before this Court 
is, not whether the Commission erred in denying 
Appellant’s Protest, but whether the Commission erred 
in originally granting the applications of Montana 
Microwave.’’ (Emphasis supplied) 


In its ‘“‘Statement of Questions Presented’’, the Appel- 
lant directs its principal attention to the question of the 
original grants of January 30, 1958. Appellant then 
proceeds to devote the overwhelming majority of its brief 
to the question of whether or not the Commission acted 
properly in originally granting the construction permits 
to Montana Microwave. It is respectfully submitted that 
the question of the Commission action of January 30, 
1958, granting permits to Montana Microwave is not in 
any respect before this Court, and that consequently all of 
Appellant’s remarks directed toward that action must be 
dismissed as improper, irrelevant and immaterial. 


Again it is reiterated that if the Appellant had desired 
to bring the question of the original grants before this 
Court, it was compelled either to appeal directly to this 
Court and/or to file with the Commission pursuant to 
Section 405 a petition for reconsideration to toll the 
statutory time for appeal; and that in either event the 
action had to be taken within thirty (30) days from 
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January 30, 1958. Appellant did not appeal to this Court 
until January 16, 1959, almost a year after the grants; 
and it did not file a Petition for Reconsideration until 
April 25, 1958, almost three months later, and this was 
directed to the Protest, not the grants. 


Obviously, a Petition for Reconsideration filed in April 
cannot possibly be directed against a Commission action 
taken in January. The Appellant sought a reconsideration 
of its dismissed Protest and nothing else. Inasmuch as a 
pending protest under Section 309(c) has no effect upon 
the thirty-day judicial appeal period of Section 402(c) 
and as it cannot be said that invocation of Section 405 
provides a retroactive effect even if it were directed against 
the original grants, which it was not, the January 30th 
Commission action cannot possibly be in issue before this 
Court. Yet Appellant blindly insists that it now wants 
judicial review of this action. 


Appellant is late and, therefore, precluded. 


II 


If, in Fact, There Is Any Question Properly Before This Court 
It Can Only Be as to Whether Or Not The Commission 
Committed Reversible Error in Dismissing Appellant's 
Protest Filed Under Section 309(c) of the Act, 

We now turn to the question of what issues, if any, are 
properly before this Court. In its brief, Appellant states 
that it is appealing from (1) Commission’s action of 
January 30, 1958, granting permits to Montana Microwave; 
(2) Commission’s action of March 27, 1958, denying 
Appellant’s Protest; (3) Commission’s action of December 
17, 1958, denying Appellant’s Petition for Reconsideration; 
and (4) Commission’s action of December 17, 1958, denying 
Appellant’s ‘‘request for stay’’. 


In the preceding argument it has been demonstrated that 
the question of the merits of the original grants is not 
properly before this Court and that, therefore, the subject 
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is not in issue or even relevant or material to this pro- 
ceeding except to provide a factual basis for subsequent 
events. 


Appellant did, pursuant to Section 309(¢) of the Com- 
munications Act, timely file with the Commission a 
‘‘Protest’’ directed against the construction permits of 
Montana Microwave. Thereafter, on March 27, 1958, the 
Commission dismissed the Protest as being legally deficient 
in failing to comply with the requirements imposed by the 
statute. This Intervenor filed with this Court on Feb- 
ruary 24, 1959, in this case a ‘‘ Motion to Dismiss for Want 
of Jurisdiction’’ which, in essence, contends that after the 
grant of the applications, the Appellant, choosing to rely 
exclusively on the protest procedure, had upon dismissal 
of its Protest exhausted its administrative remedies and 
consequently was then compelled within thirty (30) days 
from such dismissal to seek judicial review or else be 
precluded from access to this Court. 


However, assuming, arguendo, that the Appellant could 
properly follow the dismissal of its Protest with a petition 
for reconsideration under Section 405 and that such a 
procedure would serve to toll the time period within which 
an appeal may properly be filed with this Court, it then 
would necessarily follow that the Petition for Reconsidera- 
tion filed on April 25, 1958 (within the allocated time 
period after the Protest dismissal of March 27th but almost 
three months after grant of the applications), could 
encompass only the narrow question of whether or not the 
Commission committed error in its decision on the Protest. 
Such a petition for reconsideration of the Commission’s 
Protest decision of March 27th can have no legal efficacy 
whatsoever with respect to the January 30th grants. There- 
fore, if in fact Appellant’s Petition for Reconsideration 
did properly toll the thirty-day appeal period, it is 
axiomatic that the period tolled commenced on March 27th, 
the date of the action, and related only to the Protest 
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denied on that date. In other words, assuming, arguendo, 
that the petition did serve to toll the thirty-day period for 
appeal following denial of the Protest, it cannot even 
reasonably be contended that it has a retroactive effect 
which also serves to apply to the actions of January 30th. 


Therefore, there can only possibly be one question before 
this Court: 


Did the Commission commit reversible error in dis- 
missing Appellant’s Protest? 


It is perfectly clear that the sole purpose of the April 
25th Petition for Reconsideration was to request the Com- 
mission to take one more look at its action of March 27th, 
dismissing the Protest. The petition could not legally or 
properly request any other relief. Concerning the 
Appellant’s request for stay, filed on November 25, 1958, it 
is obvious that this request was filed as an adjunct to 
its then pending Petition for Reconsideration; its purpose 
was to persuade the Commission that pending a decision 
on the merits of the Petition for Reconsideration, Montana 
Microwave’s authority to operate should be stayed. 
Therefore, any current legal significance whatsoever evolv- 
ing from cither the Petition for Reconsideration, the 
request for stay, or both, must now be predicated upon the 
single principle that the Commission erred in dismissing 
the Protest. If, in fact, the Protest was properly dis- 
missed, the subsequent Petition for Reconsideration and 
its associated request for stay have no meaning whatsoever 
to the outeome of this proceeding. 


It appears clear that if, in fact, a protest under Section 
309(c) is deficient as not meeting the requirements of the 
statute, such deficiency cannot be corrected by filing 
several months later an unverified Petition for Recon- 
sideration. See In re Aldo de Dominicis, 13 Pike & Fischer 
Radio Regulations 76 (1955), and In re Mel Wheeler, 
15 Pike & Fischer Radio Regulations 410 (1957). There- 
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fore, the only purpose of a Petition for Reconsideration in 
this instance is to point out error to the Commission in 
its original determination; the Protest must stand or fall 
on its own content. See In re Jaicoa Broadcasting Corp., 
13 Pike & Fischer Radio Regulations 1115 (1956). 


Thus, in the proceeding before this Court, consideration 
of the question of the validity of the original grants to 
Montana Microwave is precluded by Appellant’s failure 
to timely invoke the Court’s jurisdiction; the only legal 
significance of the Petition for Reconsideration and of the 
subsequent request for stay is strictly confined to a 
question of procedure, i.e., did or did not the filing of the 
Petition for Reconsideration toll the thirty-day statutory 
period within which the Appellant may seek review of the 
Commission’s dismissal of its Protest. 

Therefore, if the Appellant did file a timely appeal and 
is now properly before this Court, the sole question to be 
decided is the Protest issue, i.e., was there error in dis- 


missing the Protest, a subject to which the Appellant 
devotes one and one-half pages of its 47-page brief. 


Ir 


The Commission Upon Examination of Appellant's Protest 
Properly Exercised Its Discretion in Concluding that the 
Protestant Has Utterly Failed to Specify Any Facts With 
Particularity Showing that the Grants of the Subject 
Applications Were Improperly Made or that Such Grants 
Would Not Be in the Public Interest, and Thus Failed to 
Comply With the Requirements of Section 309(c) of the 
Communications Act. 


Assuming, arguendo, that there is a proper case before 
this Court, we now turn to the only question necessary for 
decision : 

Did the Commission commit reversible error in its 
action of March 27, 1958, dismissing Appellant’s 
Protest for the reason that said Protest did not comply 
with the requirements of the statute? 
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Section 309(c) requires that a properly filed protest *<shall 
specify with particularity the facts, matters and things 
relied upon, but shall not include issues or allegations 
phrased generally.’’ In Federal Broadcasting System v. 
FCC, 96 U. S. App. D. C. 260, 225 F 2d 560 (1955), this 
Court, in consideration of Section 309(¢), stated at p. 563 
as follows: 


“Tt is clear from a reading of the statute and its 
history that Congress sought to require one pro- 
testing a unilateral grant of a license by the Com- 
mission to show in some detail the factual basis of his 
grievances. Generalized objections are obviously in- 
<ufficient under the statute without some specification 
of events and circumstances.”’ 


Appellant did timely file its Protest and the Commission, 
giving Appellant the ‘‘maximum benefit’? of said Protest, 
found that ‘‘it is a party in interest because it has shown 
that its private interests will somehow be affected’’. (R. 92) 


Turning to the substance of Appellant’s Protest, it 
stated in essence that the granted common carrier applica- 
tions will inflict economic injury upon it and that Montana 
Microwave is not a common carrier ‘‘in any true sense, 
since it would serve but one customer.’’ Examination of 
the Protest (R. 90) will show there was not even a reason- 
able effort on the part of Appellant to detail, substantiate 
or even point out what adverse competitive effects would 
be produced by the installation of the common carrier 
<ervice. As the Commission stated in its Memorandum 
Opinion and Order dismissing the Protest (R. 93), ‘‘ Aside 
from this suggested speculation, exactly what these effects 
may be, or how, or why, or to what extent these com- 
petitive consequences may flow, is not explained or shown. 
Nor is there any allegation relating to the assumed adverse 
competitive effect to the public interest.”’ (Footnote 
omitted) 
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With regard to Appellant’s statement on the common 
carrier status of Montana Microwave, the Commission held 
that, ‘‘The assertion that Microwave is not a common 
carrier because it serves only one customer presents a legal 
non sequitur. It is not asserted that Microwave will 
restrict its service to one customer, or that it will refuse 
to serve any particular customer . . . Absent such a con- 
tention, Protestant’s statement of conclusion, that Micro- 
wave is not a common carrier, is meaningless.’’? (R. 93) 
The Commission further found that, ‘‘Factually, as well as 
legally, the imaceuracy of Protestant’s statements is 
apparent.’’ (R. 93) 


Section 1.193° of the Commission’s Rules and Regula- 
tions, the Commission Rule clarifying and elaborating on 
the statutory 309(c) protest procedure, reads in pertinent 
part as follows: 


‘¢. . . Such protest . .. must separately set forth 
(1) . . . (2) Facts indicating the reasons why the 


grant was improperly made or would otherwise not be 
in the public interest. Each such reason shall be 
separately stated and facts in support thereof shall be 
specified in detail and shall not include general non- 
specific conclusory arguments and allegations .. .”’ 


It is submitted that it cannot reasonably be contended 
that Appellant’s Protest even approaches the require- 
ments imposed by the applicable Rule. In this regard, it 
is significant to note that Appellant failed completely to 
show that the ‘‘competition’’ it complained of did not flow 
from the operation of Montana Microwave, but rather from 
its customer, a completely separate entity. It must be 
noted that this competition of which Appellant complains 
is not true commercial competition for the business of the 
local advertiser in Helena. Appellant seeks really to 
prevent the public in Helena from receiving any television 
except that which Appellant chooses to make available. 


5] Pike & Fischer Radio Regulations 51.193. 
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A protest must specify with particularity the facts, 
matters and things relied on and it must do more than set 
forth vague, nonspecific, conclusionary arguments ; concrete, 
basie facts must be alleged with specificity. In re Salinas 
Broadcasting Corp., 9 Pike & Fischer Radio Regulations 
595 (1953). A protest must make a clear showing of 
casual relationship between the action being protested and 
the alleged injury. In re Midwest Television, Inc., 9 Pike 
& Fischer Radio Regulations 611 (1953). Conclusions, 
inferences, implications and deductions not factually 
supported do not constitute a sufficient protest. In re 
Patroon Broadcasting Co., Inc., 9 Pike & Fischer Radio 
Regulations 863 (1953). In re W illiam E. Walker, 15 Pike 
& Fischer Radio Regulations 177 (1957). Examination. 
of Appellant’s Protest clearly reveals that it is fatally 
lacking in the essential aspects necessary to meet the re- 
quirements of the statute. 


It is respectfully submitted that on the facts of this 
matter, it cannot reasonably be held that the Commission 
action on the Protest was arbitrary, capricious or un- 
reasonable in any respect. A reading of Section 309(c¢) 
shows clearly that the Commission is to determine whether 
the protest meets the definite and specific requirements 
imposed on the protestant, and if it rules in the affirmative, 
it must then set the application for hearing, but only if it 
finds the protest to be proper. Clearly, the Commission 
must have a reasonable area of discretion in making this 
determination and a party seeking judicial reversal of a 
Commission determination should be compelled to make a 
clear showing of an arbitrary or capricious abuse of that 
authority. The facts of this case emphatically preclude 
the Appellant from making any such showing. The Com- 
mission clearly was devoid of doubt when it said that 
‘Protestant has utterly failed to specify any facts with 
particularity’? upon which relief can be granted. (R. 94) 
Reversal by this Court of such an emphatic Commission 
finding would be tantamount to charging the Commission 
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with sheer administrative incompetency. Indeed, it is 
submitted that the Court, in reviewing a showing made in 
a protest filed under Section 309(¢), should assist the 
Commission in requiring strict adherence to the require- 
ments of the statute in order to avoid burdening the 
administrative processes of the Commission with a 
multiplicity of selfish, self-serving, ill-founded protests 
designed to secure an economic advantage for the protestant 
where there is no real danger to the public interest, as 
distinguished from the private interest of the protestant. 


IV 


The Objective of Appellant’s Protest Is Upon Its Face Absurd 
and Would Require Regulatory Activity by the Commis- 
sion So Alien to the Principles of Common Carrier 
Regulation as Embodied in the Communications Act of 
1934, as Amended, that No Reasonable Purpose Could 
Have Been Served by Designating the Protest for Hearing. 

The Commission noted in its original denial of Appel- 
lant’s Protest that Protestant challenged the common 
carrier status of Montana Microwave and in support of its 
charge, offered only the bare statement that Montana 

Microwave had only one customer. This, of course, was 

not true, as the Commission responded, and even if it were, 

as the Commission well knew, it would not nullify the 
carrier’s status. 


Appellant has contended further, however, that even if 
Montana Microwave is a bona fide common carrier, the 
Commission in its diseretion may withhold the grants in 
question in order to prevent the Intervenor’s customers 
from having a multiple choice of television channels from 
which to choose, thus to provide a captive television 
audience for Appellant. Such a contention shows a com- 
plete lack of understanding of, or deliberate refusal by 
Appellant to acknowledge the duties of a common carrier, 
the right of the public to service as provided by statute, 
and the sworn duty of the Commission to enforce the Act. 
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The Commission under Title II of the Act is charged with 
the duty of regulating communications common carriers 
to assure that the public receives services upon reasonable 
demand therefor, at just and reasonable and non- 
discriminatory charges. These principles of common 
earrier law are not only set forth in the statute but are 
inherent in the basic public utility concept which embodies 
common carriage. They are so axiomatic as to require no 
briefing for this Court. The Commission is well aware of 
these duties and responsibilities since, in addition to 
thousands of miscellaneous common carriers as well as 
approximately 25 of the type of Montana Microwave, the 
Commission has the jurisdiction and the duty to reculate 
such giants in the field of interstate communications 
common carriage as American Telephone & Telegraph 
Company, its affiliated Bell System operating companies, 
and the Western Union Telegraph Company. The 
principles which must be applied under the Communica- 
tions Act, however, are the same regardless of the size of 
the carrier and regardless of which carrier is asked to 
perform the service. This statement cannot reasonably be 
challenged by any party. In the light of these principles, 
a brief analysis of the objective of the complaint will show 
why the Commission was completely justified in denying 
the Protest without hearing. 


Initially, no argument or fact other than the untrue 
statement that Montana Microwave had only one customer 
was given to challenge the common carrier status of 
Montana Microwave which was, in fact, serving other 
customers in other parts of the State of Montana, pur- 
suant to tariffs which it had established and filed with the 
Commission setting forth its public offering. The Com- 
mission, being an expert body in the field and fully 
cognizant of the services being furnished by the carrier, 
of course, rejected this proffered showing. 


647 U.S. C. Secs, 201-205. 
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Now consider the absurdities of the course of action 
Appellant would have the Commission pursue. The funda- 
mental complaint of Appellant is that Intervenor, Helena 
TV, Inc., a legitimate, privately owned business, will, by 
availing itself of the services rendered by Montana Micro- 
wave, furnish ‘‘competition’’? to Appellant’s broadeast 
operation. Intervenor, Helena TV, Inc., does not itself 
compete for the television audience as such in Helena. 
No advertising is sold by Intervenor. While it was on the 
air, Appellant’s Station KXLJ-TV was received on the 
master antenna facilities of Intervenor and the subscribers 
could choose the local station or the other signals available 
on the antenna service according to their desires. 


Appellant would have the Commission deny to Montana 
Microwave common carrier construction permits to provide 
to Intervenor a lawful communications service to enable 
Intervenor to furnish an improved and lawful service to 
the public. The objective of Appellant is to deny those 
persons in Helena who wish to subscribe to Intervenor’s 
service the opportunity to view television programs 
originating in Spokane in order to force the audience to 
view KXLJ-TV or nothing. Would it not be just as 
reasonable to prevent transportation common carriers, 
such as railroads and airlines, from bringing Spokane 
newspapers to Helena so as not to divide the attention of 
newspaper readers in Helena; or would it not be equally 
reasonable and lawful to deprive Intervenor of long dis- 
tance and local common carrier telephone service since to 
do so certainly would impair Intervenor’s ability to furnish 
good quality service which in turn would cause its 
subscribers to turn away? 


Consider another aspect of the Commission’s under- 
taking to accord this type of protective regulation on behalf 
of Appellant. The thought that the Commission can, 
through its authority over common carriers who require 
the use of radio relay facilities, weigh the competitive 
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relationship between a broadcaster on the one hand and 
someone in ‘‘competition’’ with the broadcaster on the 
other hand presents some interesting possibilities. The 
Court is familiar with closed circuit televising of major 
sporting events to theaters, events which were once carried 
on broadcast television. It may be presumed the public 
would object to this, since it would like these events on 
the TV stations and presumably the stations would like to 
have them. These events could be preserved for broad- 
cast television if the theater television networks could 
lawfully be denied access to common carrier microwave 
facilities licensed to the Bell System companies by the 
Commission. The motion picture theater owners are known 
to have suffered severely from competition of television. 
Might they not reasonably petition the Commission to 
restrict broadcaster use of those common carrier micro- 
wave authorizations held by the Bell System so as to 
preserve a better competitive balance between theaters 
and television stations, particularly in those areas where 
the very existence of a community’s motion picture theater 
is at stake? Or is it to be contended that broadcasters, 
such as Appellant, have certain preemptive rights under 
law to common earrier services and that the Commission 
owes broadcasters a special duty under law to exercise its 
authority over common carriers to accord preference to the 
broadcaster over any of its so-called ‘“‘competitors’’? As 
a matter of fact, the Appellant’s philosophy seems to open 
the door to the use by the Commission of its authority 
over common carriers to regulate the economic impact of 
one broadeaster upon another in a given community. For 
example, common carrier links might, under this philos- 
ophy, be denied to Station A because Station B did not 
have one and Station A, with network service, could 
dominate the market and destroy Station B. As will be 
hereinafter noted, there is no authority in law for exercise 
by the Commission of its authority over common carriers 
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to give preferential competitive status to one or another 
user of common carrier service. 


Another aspect of the use of its authority over common 
carriers by the Commission in the manner which Appellant 
suggests in its Protest emphasizes the completely dis- 
criminatory and capricious nature of the proposed exercise 
of Commission authority over common carriers. Were 
Montana Microwave to already have facilities in place, 
either wire or radio, to furnish Intervenor the service 
which it requires, no authority would be required from the 
Commission and Montana Microwave could proceed to 
furnish the service. Larger common carriers, such as 
AT&T, often have spare facilities installed in anticipation 
of expansion and can give service without further Com- 
mission authorization. As a matter of fact, were it 
economic for Montana Microwave to install coaxial cable 
to serve Intervenor in lieu of microwave radio trans- 
mission, it could do so without seeking authority from the 
Commission, since the facility would be wholly within a 
single state and thus no certificate of public convenience 
and necessity would be required from the Commission 
under Title II of the Communications Act.7 As the Com- 
mission said in the Intermountain Microwave ease, to 
‘ingle out for special consideration and denial those cases 
where new construction is involved and the service is 
intended to serve CATV systems would be arbitrary, 
capricious and discriminatory. In re Applications of Inter- 
mountain Microwave, 16 Pike & Fischer Radio Regulations 
733, 736. 


Some of the history and philosophy of the Communica- 
tions Act, as revealed by the legislative history of the Act 
and decisions of the Courts, will serve to show that the 
overlapping discriminatory authority which Appellant 
appears to feel the Commission should exercise under 


747 U. S. C. Sec. 214(a). 
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Title II of the Act relating to common carriers and Title III 
of the Act relating to radio, does not exist. 


In the case of FCC v. Sanders Bros. Radio Station, 309 
U. S. 470 (1940), the United States Supreme Court 
expressly recognized the basic differences of philosophy 
inherent in the regulation of broadcasting on the one hand 
and in the regulation of common carrier communications 
on the other. As stated by the Supreme Court at p. 747: 


‘In contradistinction to communication by telephone 
and telegraph, which the Communications Act 
recognizes as a common carrier activity and regulates 
accordingly in analogy to the regulation of rail and 
other earriers by the Interstate Commerce Commis- 
sion, the Act recognizes that broadcasters are not 
common carriers and are not to be dealt with as such.”’ 


The Supreme Court thus made it clear that the regulation 
to be imposed by the Commission is dependent upon the 
character of the business to be regulated, i.e., there are 
two distinct and separate modes of regulation. It is, 
furthermore, apparent that the only interrelated and 
relative factors existing between these distinct modes of 
administrative regulation are confined to the desire and 
need for a fair and efficient use of the radio spectrum in 
order to prevent chaotic conditions of electrical inter- 
ference. 


Common carrier communications were formerly regulated 
by the Interstate Commerce Commission. Section I of the 
Communications Act makes clear that one of the primary 
purposes of the Act is to provide for ‘‘a more effective 
execution of this policy [efficient communication service] 
by centralizing authority heretofore granted by law to 
several agencies’. Rather than suggest any change in 
the principle of regulation under the old agencies, the 
Congress made its intent plain that the principles of 
common carrier regulation should remain unchanged. This 
is clearly evidenced by Senate Report No. 781, 73rd 
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Congress, on the Communications Act of 1934, in which it 
is explained: 


‘‘In this bill many provisions are copied verbatim 
from the Interstate Commerce Act because they apply 
directly to communication companies doing a common 
carrier business, but in some paragraphs the language 
is simplified and clarified. These varianees or de- 
partures from the text of the Interstate Commerce Act 
are made for the purpose of clarification in their 
application to communications, rather than as a mani- 
festation of congressional intent to obtain a different 
objective.” 2. . 


Therefore, the Commission as an administrative body is 
vested, to the extent of its powers derived from the Com- 
munications Act and under the Constitution, with the 
authority and responsibility to regulate the many and 
varied usages of the spectrum (this is not to say that there 
are no other powers, Le., over wire communications, ete.). 
That the very nature of communication by radio requires 


a defined and orderly method of regulation in order to 
insure optimum usage of such a valuable natural resource 
as the spectrum, is fundamental. Furthermore, it is clear 
that Congress, realizing this need for order, deemed that 
the best approach was to create a single, centralized 
agency having authority over all who engage in the use of 
the spectrum. In this manner many distinct and unrelated 
parties come under the jurisdiction of the Commission as 
to certain phases of their operations. In this particular 
respect the Commission performs a function somewhat 
different from that of the various other so-called regulatory 
agencies, such as the Interstate Commerce Commission, 
where all those coming under its jurisdiction engage in 
some form of transportation whether it be by rail, motor 
‘arrier, or other; or the Civil Aeronautics Board, where 
all are engaged in a form of air transportation; or the 
Federal Power Commission, where all are engaged in 
supplying some sort of power; and ete. Under the various 
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other Federal regulatory agencies, there is some related 
business or economic function performed among those 
regulated. The Commission, however, as the guardian and 
allocator of the spectrum, must deal with and has 
responsibilities to many persons, organizations and 
businesses in all walks of private, business and industrial 
life. It is submitted that the relationship of a broadcaster 
to the operator of a communications common carrier and 
his right to restrict the common carrier or the carrier’s 
customer through the Commission is exactly the same as 
the right of one newspaper publisher, through the Inter- 
<tate Commerce Commission, to prevent importation of 
newspapers not published locally into a community. 


The riverboat captain, who operates his ship-to-shore 
radio under authority granted by the Commission, or a 
rural doctor, who communicates from his ear to his home 
or hospital by an authority also granted by the Commis- 
sion, as well as the communications common carrier and 
the broadcaster, all have one mutual point in common; 
they all engage in a usage of the spectrum and the Com- 
mission’s duty applicable to them is only to insure an 
orderly and responsible usage thereof. But the mere fact 
that the Commission has responsibilities to all of them 
does not establish legal relationship between them which 
would not otherwise exist. This is not to say that there 
are no definite relationships between the various classes 
“oming under the Commission’s jurisdiction, such as re- 
lationships among broadeasters or among common 

arriers. However, these relationships, particularly those 
of an economic nature, are strictly confined to those within 
the various classes. To say that the Commission must 
apply its regulatory power to one distinct class of 
operation under its jurisdiction in order to give a special 
consideration of a purely economic nature to another 
wholly different class of operation, would be in direct con- 
travention of the intent of Congress, as expressed in the 
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Act, and would in fact be an arbitrary, capricious, dis- 
criminatory and, therefore, unlawful abuse of authority. 


Keeping in mind the analogy between common carrier 
regulation as administered by the Commission and common 
earrier regulation by the Interstate Commerce Commission, 
as set forth in the Sanders Bros. case, supra, attention is 
invited to the case of Texas, et al. v. United States, et al., 
292 U. S. 522, 531 (1934), in which the United States 
Supreme Court in discussing the regulatory authority of 
the Interstate Commerce Commission stated: 

‘*The criterion to be applied by the Commission in the 
exercise of its authority . . . is that of the controlling 
public interest. And that term as used in the statute 
is not a mere general reference to public welfare, but 
as shown by the context and purpose of the Act, has 
direct relation to adequacy of transportation service, 
to its essential conditions of economy and efficiency, 
and to appropriate provision and best use of trans- 
portation facilities.”? (Emphasis supplied) 


See also New York Central Securities Corporation v. 
United States, et al., 287 U. S. 12 (1932), holding that the 
term ‘‘public interest’’, as contained in the Transportation 
Act, is not the public welfare in general, but rather the 
public interest in the adequate transportation service 
sought to be secured by the Act. In order to carry out the 
mandate of Congress, it would appear that the Commis- 
sion, in the application of its common carrier regulatory 
authority, must confine its consideration of ‘‘the public 
interest, convenience and necessity’? to only matters 
affecting the adequacy of ‘‘public communications facil- 
ities’’, (The term ‘‘public communications facilities’’ 
meaning those communication facilities to which the public 
has access for the transmission of messages.) That this 
was the intent of Congress appears to be clear. 
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Vv 


Status As a Communications Common Carrier Was Accorded 
to Montana Microwave on January 30, 1958, and Any 
Judicial Challenge of That Status Must Properly Encom- 
pass the Date of Grant, and, Accordingly. All Data 
Contained in Appellant’s Brief Regarding Montana Micro- 
wave'’s Status Is Not Material or Relevant to This Case. 

The Appellant has devoted the great majority of its 
brief to a discussion of common carrier status and the 
principles and characteristics which bear on common 
carriage law. It is submitted that the question of what 

constitutes common carriage is wholly irrelevant and im- 

material to a determination of this case. It cannot be 

contended legitimately that Montana Microwave’s status 
as a common earrier is properly before this Court. If 
there is any issue properly before this Court, and Intervenor 
again refers to its Petition to Dismiss for Want of Juris- 
diction filed with this Court on February 24, 1959, it can 
relate only to the sufficiency of the Protest under Section 
309(¢) of the Act. In fact, no question pertaining to any 
qualifications of Montana Microwave is in issue in this 
ease. By failure to avail itself of proper procedural steps, 
the Appellant has precluded review of any action concern- 
ing the original applications. (Argument I) Montana 

Microwave’s legal qualifications to apply for and to use 

common carrier radio frequencies were passed on by the 

Commission on January 30, 1958, when the applications 

were granted, and it is fundamental that any appeal to this 

Court challenging that Commission determination must of 

necessity properly encompass the January 30th action. 

Such is clearly not the case here. It is, therefore, 

submitted that the overwhelming portion of the Appel- 

lant’s brief which is exclusively directed to the status 
of Montana Microwave must be considered as not material 
to a determination of this case. 





36 
VI 


The Commission Did Not Err in Refusing to Set Aside the 
Applications of Montana Microwave Because of Its Policy 
Investigations in Docket No. 12443. 

Appellant alleges (brief p. 41) that the Commission acted 
arbitrarily and capriciously in permitting Montana Micro- 
wave to commence its operation on January 2, 1959, due 
to the fact that the Commission had, on May 22, 1958, in- 
stituted a general inquiry (Docket No. 12443) to deter- 
mine the impact of TV translator stations, TV ‘‘satel- 
lite’’ stations, ‘‘booster’’ stations and CATV systems on 
the orderly development of TV broadcasting. Appel- 
lant states to this Court (brief p. 41) that, ‘‘The Com- 
mission... announced its... Inquiry ... to determine the 
impact on local television broadcasting stations of CATV 
systems, particularly where they are fed by microwave 
relay ...’’, and then proceeds to cite two issues, Nos, 12 
and 13, one of which has not even the slightest relevance 
to CATV or microwave. This is a patent attempt to dis- 


tort facts and to mislead this Court. In order to place this 
Notice of Inquiry in its proper perspective to this case, it 
is felt necessary to briefly apprise the Court of this matter. 


The Notice of Inquiry® was issued by the Commission on 
May 22, 1958. It presented fourteen issues, one of which 
is relevant to microwave common e¢arriage, upon which 
interested parties could, if they so desired, submit com- 
ments by June 27, 1958. Thereafter, the Commission is- 
sued a one-page notice stating that it would extend 
the time for filing comments until July 7, 1958. Since 
that date, almost eight months ago, the Commission 
has not released a single further word in its inquiry. 


With respect to the Commission announcement, so dra- 
matically referred to by Appellant as ‘‘a necessary 
consequence of its inquiry’’ (brief p. 42) that it would 


8 This Notice of Inquiry is contained in full in the Joint Appendix. 
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cease in certain situations to make grants to microwave 
systems, the facts are this: On May 27, 1958, the Chairman 
of the Commission was requested to appear before the 
United States Senate Committee on Interstate and Foreign 
Commerce where he submitted a lengthy written statement. 
Then, after the statement was submitted and after a ques- 
tion was directed to the Commission Chairman by the 
Committee Counsel, the Chairman responded as follows: 


‘‘T understand at the present time we are holding 
up consideration on petitions for common carrier 
frequencies designed to service CATV systems.’’ (P. 
124, Transcript of Hearing, Television Inquiry of 
the U.S. Senate Committee on Interstate and For- 
eign Commerce, May 27, 1958). 


The above is the complete and full extent of the Com- 
mission’s ‘‘public announcement’”’ of a microwave freeze 
which, by the way, was never earried in the Federal 
Register or in any public release of the Commission. 


Appellant has set forth (brief p. 42) Issue No. 12 which 
the Commission presented in its notice and requested 
comment upon as follows: 


‘612. Would it constitute a legally valid exercise of 
FCC’s regulatory jurisdiction over common carriers 
to deny authorization for common carrier microwave, 
wire or eable transmission of TV programs _ to 
CATV systems on the ground of adverse competitive 
impact on the construction or successful operation of 
local or nearby television stations?”’ 


It is interesting to note, however, that in this very 
same notice, the Commission chose to render its own 
comment on this issue. In paragraph No. 18 of the 
notice, the Commission stated as follows: 


‘Such action [competitive impact regulation of com- 
mon earriers] by the Commission would be subject to 
several objections. First, it would constitute indirect 
regulation and control of CATV systems over which 
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the law has provided no clear jurisdiction. Second, it 
would represent a novel and questionable departure 
from normal common carrier regulation to preclude 
service to particular classes rather than, as in the 
normal case, to authorize and require common car- 
riers to provide service without discrimination to 
all users. Despite the serious doubts arising from 
these considerations, we herein afford interested 
parties an opportunity to comment by including 
these questions among the issues designated herein- 
below.”’ 


Perhaps the most significant aspect, relative to this 
case, of the Commission’s testimony as presented by its 
Chairman to the Senate on May 27, 1958, is contained 
in the carefully worded and previously prepared written 
statement® presented to the Senate Committee. In speak- 
ing upon the subject of regulation of common carriers 
based upon the theory of giving a special consideration of 
an economic or competitive nature to broadcast faciilties, 
the Chairman stated as follows: 


‘It has been urged on the Commission that it use its 
jurisdiction to authorize and regulate the use of radio 
frequencies for the cross-country transmission of pro- 
grams by microwave relay to exclude the provision of 
such service by common carriers to CATV systems in 
communities where the diversion of audience to the 
CATV system places a burden on the successful opera- 
tion of a local or nearby regular television station. 
Several difficult problems arise here, however. On 
the jurisdictional side we have been unable to ac- 
cept the theory that the Commission should try by 
indirection to exert regulatory controls over CATV 
systems which, as such, are outside our jurisdiction. 
Apart from this, there are grave questions as to 
the legal validity of imposing on common carriers, 
whose duties as such are to serve all upon reason- 
able demand, a prohibition against particular users 
such as CATV systems... 


9 FCC Release, Mimco No. 58875. 
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‘Tn all these circumstances there would appear to be 
little doubt that the Commission could not properly, 
in any event, approach the matter by such back- 
door methods as cutting off microwave transmission 
of the programs they use; and that apart from the 
policy questions involved, the jurisdictional circum- 
stance is such that additional regulatory powers would 
probably have to be conferred on the Commission by 
amendments to the existing law.”’ 


Thus, the Commission, even after the issuance of its 
notice in Docket No. 12443, was fully aware of the patent 
illegality of such ‘‘back door’’ methods of regulation. 


Again, on August 14, 1958, several months after the 
institution of the inquiry, the Commission addressed itself 
to this very issue in a letter” dated August 14, 1958, sub- 
mitted to the United States Senate Committee on In- 
terstate and Foreign Commerce. This letter was in 
response to several obviously ‘‘loaded’’ questions sub- 
mitted to the Commission by the Senate Committee 
staff among which was the following: 


“<Q. If the purpose for which the common carrier 
is being created is to provide a service which will 
have results adverse to the public interest in the orderly 
development of a nationwide television service with 
loeal stations wherever possible, shouldn’t the Com- 
mission weigh this consideration carefully before pass- 
ing on the application for microwave frequencies?”’ 


The Commission’s reply to this question was as follows: 


‘¢A. No, we should not do this any more than we 
should consider competitive aspects of one business or 
another in any other field. The common carrier is 
obligated to furnish service to all persons who make 
reasonable requests therefor, without discrimination 
or preference. Assuming that the prospective cus- 
tomer of common carrier service does not propose 
to use such service to violate some criminal law, 


10 FCC Mimeo No. 62406, p. 29. 
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it would do violence to common carrier regulatory 
principles to condition the furnishing of such serv- 
ice on the customer’s ability to prove that the use of 
common carrier facilities, be he CATV operator, broad- 
caster, motion picture theater operator, sports pro- 
moter, ete., will not have any adverse economic impact 
on like or related business enterprises.’’ 


Thus, on several occasions subsequent to the imposition of 
its microwave freeze the Commission has unqualifiedly and 
categorically pointed out that it cannot legally deny com- 
mon carrier authorizations on grounds that a grant might 
create competition with a broadeast station. The only 
startling factor is that with this knowledge the Commission 
has continued to freeze microwave applications for some 
nine months. 


Turning directly to the question of the Commission’s 
present microwave freeze and its relevance upon Mon- 
tana Microwave’s permits, it should initially be pointed 
out that there is no statutory or rule provision which pro- 
vides for the mere filing of a request for stay. A request 
for stay is an adjunct to a pending protest or petition 
for reconsideration and any legal significance or life it has 
on appeal must be based upon the legal sufficiency of the 
primary pleading. Secondly, Appellant’s request for stay 
was filed pursuant to its then pending Petition for Recon- 
sideration and Section 405 of the Communications Act, 
applicable to such petitions, unlike Section 309(c), makes 
no provision for stay. Therefore, whether to grant or deny 
any request for a stay under Section 405 is purely a matter 
within the discretion of the Commission and is not ap- 
pealable except where there is a clear showing of an arbi- 
trary exercise of discretion. 


However, in any event, the Commission’s action denying 
the request for stay could not be considered as arbitrary or 
discriminatory. The Commission’s so-called microwave 
freeze was instituted on May 22, 1958. This freeze 
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was made applicable only to new applications in an effort 
to retain a status quo during the pendency of the general 
inquiry. The freeze had absolutely no effect on existing 
authorization; the Commission has continued to this date 
to issue licenses for any microwave construction permits 
issued prior to the institution of the freeze. Therefore, 
the only question in this regard is whether or not Montana 
Microwave had valid construction permits prior to May 22, 
1958; if it did then it was entitled to construct and operate 
in accordance therewith. Inasmuch as the permits were 
issued on January 30, 1958, it would clearly be discrimina- 
tory to place them in the freeze category, while continuing 
to grant operating authorizations to all other permittees, 
as has been done. 


Appellant has distorted the holding of this Court in 
Mesa Microwave, Inc., et al. v. FCC, decided on December 
24, 1958, not yet reported, and it is felt that a brief com- 
ment upon this decision can place it in proper perspective. 
The Mesa case concerned several common carriers, all 
having pending applications at the Commission requesting 
new common carrier microwave authorizations (construc- 
tion permits) which applications were being subjected 
to the Commission’s freeze. These carriers petitioned 
to this Court for an order, in the nature of mandamus, 
to direct the Commission to process their pending ap- 
plications in conformity with the provisions of Section 
309(a) and/or (b), which states that an application 
must either be granted or set for hearing. This Court 
merely held that a delay of approximately seven months 
is “not so inordinate a delay as to justify the inter- 
position of judicial authority in administrative proceed- 
ings midway in that process.’’? Thus, in the Mesa case, 
this Court merely held that it would not interfere in 
administrative discretion under the existing circum- 
stances. There was no attempt whatsoever by this 
Court to pass upon the merits of the microwave freeze 
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or any subject matter contained in the Commission’s 
inquiry, as had been intimated by the Appellant. 


It is, therefore, readily apparent that the microwave 
freeze policy followed by the Commission at this time 
does not encompass in any manner the existing author- 
izations of Montana Microwave. 


VII 


Dismissal of Appellant’s Appeal Will in No Way Preclude the 
Commission from Making Determinations on the Public 
Interest Issues which Appellant Improperly Seeks to Bring 
Before This Court for Determination. 

It is desired to assure the Court that in this brief 
Intervenor does not wish to leave the impression that it 
feels that neither the Commission nor this Court should be 
concerned where there is any honest evidence that a tele- 
vision station may be forced to cease operation, whatever 
the reason may be. While there is nothing in the Communi- 
eations Act of 1934, as amended, which imposes upon the 
Commission the duty to guarantee the construction, or the 
continued or successful financial operation of a television 
station, it is certainly conceded that the Commission has 
a proper interest in being fully appraised on such matters, 
nnd to determine whether it has responsibility under the 
Communications Act to take action. There certainly is also 
i proper area of Commission interest as to whether partic- 
ular circumstance make legislation desirable to assist it in 
resolving some difficult problem that may exist, bearing 
in mind that broadeasting is a private enterprise type of 
operation. 


The Commission is fully cognizant of all of the issues 
which Appellant has raised in this proceeding and they are 
all involved in the Commission’s most comprehensive 14- 
point investigation in Docket No. 12443, In the Matter of In- 
quiry into the Impact of Community Antenna Systems, 
TV Translators, TV ‘‘Satellite’’ Stations, and TV ‘‘Re- 
peaters’’ on the Orderly Development of Television Broad- 
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casting. In this docket the issues relating to the use of 
common carrier microwave relay systems are being con- 
sidered in the context of the entire fringe area television 
service problem, and in this proceeding can be expected 
to receive careful and thorough attention. Thus, the 
Court, if it were to dismiss the appeal in this case as urged 
by Intervenor, would in no way prevent the public interest 
determinations, which Appellant improperly seeks to bring 
before this Court for determination, from being made in 
a proceeding specifically designed for the purpose. 


If the Commission finds that the problems concerning 
which Appellant makes its vague and general allegations 
actually exist and are a matter of proper governmental 
concern under the Act, it can be expected to take appro- 
priate action. If legislation is necessary to cope with any 
problems which may be found to exist, it can be assumed 
that the Commission or other parties in interest will seek 
such legislation. 


CONCLUSION 


For the foregoing reasons, the appeal of Capital City 
Television, Inc., should be dismissed for want of juris- 
diction or, in the alternative, the decisions and orders of 
the Federal Communications Commission, properly ap- 
pealed, should be affirmed. 


Respectfully submitted, 
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Washington, D. C. 
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Of Counsel: 
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